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indorſeinent in Neuembeyt Tue indorſee of the f 

nn ee | 


n n No Boos benin warts 
ruptcy dhe petii6ing 'eredits? bad no debt, and 
therefore the commiſſion cc not be ſupported: © 
be court obſerved, that this was a caſe in which 
the law of Bugland allowed te afignment of a dv 


in action. The debt payable to B. is aligned tö B. 5 


Theconſthuetice"is, that We An ment relates s 
the original debt; and theaffignee ſtands in bis place. 
That the itdorſee Aways cums in under the om. 
milion becauſe the inder fenen relates de dee riese 
ginal debt. That it ftood thus upon priridiple, und 
the caſes ure clear; explicit, and poſiti ve, and of the | 
higheſt naturs,” The'caſe/in'the'Comnion' Pleas" „g 

a ſolemn opinion of the whole court. "They there? * TH 
hh Ie 
But 1 ennhot preſume do Alert us a genere pins * + 


any 
ww. 


. . \ 


dee ee 19, gverturm-this Ja ide fel 
e. - Make che lime of the petjtigner's debt of no .imgort- 


9k ſame\creditor, whe could be relieved; oder. it. 

Bz if the debt is ſubſequent, to the a&, of; bhankrupt- 

pern che bapkrupt.vill himſelf be hablee-There- 

a wn. £94.96 ** 
2 . 0c, 4. gueſtian; vnn put 20 the Judges, whether 


: Are au e of bs » Fithout laing haſare 


„ | bankruptcy, upon which the phipvyF petitioned for, 
| * and togk out a commiſion againſt him. . 
In ͤorder to make vid as many of his-conveyances 
2 poſſible, the creditars;) on u bill filed, ..cadeavour- 


be 1 4 8 , q * ' 
A «a ö l 


. AC. 14 £5 


© #&þ0,x5ader. the ſubſtance of a. caſe which Rat been 


- AR662PgVided; in ſsc be; was, = creditor. f the 


LEY os 


mount required by the ſtatute, In the, aß tp which 


tiff in 1730, and afterwards committed. an. aft of 


es, to; prove him a bankrupt. as far backward as they 

could, and dig aRually prove, to the ſaciafation of che 
court, that he committed an ac of bankryptcy in the 
247.2 7365, ybich gaye riſe to a queſtion, whether 
the commiſhon of hapkruptcy, and all that was done 
under it, N not rens 3 

| rd, Talbot, after taking time to gonß der, de- 
clared, chat it was cliar nabody but à ereditor could 
take out a cmmiſ on of hankruptsy.agninft.angother; 

| and that ſuch commifion muſt ius on db petizion 


cy the creditor cannot. come in under de commil- 
ſion, aginſt the effects of the bankrupt, thaugh the 


fore his Lordſhip thinking the £ommibien. ill ſound- 
the plaintiffs. bill. 85 (0590 nell 
Vpon an appeal from; tus decree to the Houle: of 


ie 6omwillign of bankruptcy. ilued op theanth N. 
N * 


1 
oo 


p 

L 

P uy t 
: wear $42 To l 
— = 
; e e » 2 

- 1 N 6 55 

f + opinion noyer being en- 8 . 

) of Lords, I hre ny | 
1 

1 

J | 

F 

F udges was 3 

r ie a commiſion, a the. 

> WM of 2creditor, who becams 985 8 e 
aan Tn 

j therefore 

; 25 par N Fe. oy | 575 d 

5 12 "reaſon e a eee 

8 e A „ 
wards declared his opinion upon à 228 ueRtion, . whether ar eb 
F an indorſes of a note to wh whom, the 5 R. | 
F done uſher 30 a baue could be e a peti- 1 Ark. 79 

M Erie R702 96 2 why be could be , 
, that de geht was. due from the, bankrupt to aha t 


inqorſer befor cent, urg, whi Tr 
8 e that if the dee 


but den ging Aer xr de” fl 


»» * Vy Fry 


— 
4 q 
A 
- 


11 ; 


* 


w 
>» 
F 


Wing 


1 
oF 


* 


L. 


= 


p a = 
% 
A hb be 
W 7 


"And Loi ak aw Chinicellor ar we 
e 'x ſimilar 
f N e decided in the ſame mater dr” the court of 
: ol rat's the note itſelf was given be- 
per. of bankruptcy, though Taderſed"after:** 
A debt at Jaw, notwithtibding the Ratute of li- 
 mitations has incurred, will ſupport a commifflon; 
for the flatute does not extinguiſh the dedt, but che 
remedy, and the lealt | hint will revive it, - nn. 
Indeed if the debtor bimſelf applies on n that ground 
to ſuperſede the commilſon, the caſe may be differ- 
ent ; but B debtor. of the. bankrupt's cannot avail 
himſelf of that defence to elude the paymentof's Juſt 
. debt to the allignees. rh AA 
It has been determi tied "Bar eds by notes 
| bought in af 107. in the pound, was * 8 for 
the full ſum, and might take out 4 comtnlllion, © 
A debt an account, though not liquidated, * * 
tion far a commiſſion of bankruptcy.” 94 
11 2 tradeſman becomes ſecurity for another, ie 
Creates fuck a debt that the "creditor may take out u 
commiſſion ; ſo 1 ſoli eitor”s bill for fees will ſupport 
a comwilfion, and notwithſtanding an order obtained 
Hat the bill ſhould be "taxed by a "Maſter and all 
ings at It in the meas time Nats; if "the 
folicitor whillt the bill is under taxation, ſues out i 
commiſſion of Bankrupt againſt his ellent, it has in 
Caſe been. determined to be nd contethpt nor 2 
den n Tax” Sale," 


. 2 


ene dene DRE 4p , © 


the Erber of teſetence ertends only e mee aging e, 
actions andthe common and ordinary proc ,αNfNν Ave 


The execufor of u bankFupy, unleſs the vummiſ- , 
fion againſt his ceſta tor has boen ſuporſeded cantice 7 
take obt d commiſmon for & debt due to this teur; * 
beezute the debt veſted in bs ankpüselb dad nb. 
quently che executor is not intitled to be the peti- 

tioning creditor. © A debt due from a partnstſusp, xe pre o 
is a legal debt to ſupport à hre V en 3 Atk. 134, 
8o'sſuni awarded by arbitrators will Gippert a eb ,- 
miſſion notwithſtanding u bill Kled to ſet aſide de En parte 

award; forthe urbſtrützun bond ib 2 Abt at law, e 

aud bindz the parties, until it ic ſet afidefor corrap- | 

tion or partiality, e: Aud fn bin fled e ee 

foundation to ſuperſede the bond, a perſon by filing 

a bill might at once fruſtrate the effect of the award, 

A creditor, before the party entered into trade, 13 Mod. 1% 
may on account of ſuch debt ſue out a commiſſion, 2 
but a creditor for a debt contracted after lenving 3 
off trade, cannot. But when « commiſſion. is ſued — 

cout, choſe ereditors who have become ſuch ſince. the 

quitting trade, may come in and ſhare the dividend 

with thoſe who were creditors before or during the 

trading, provided they are not barred by a prior 7; 

act of bankruptcy. 5 
A creditor by bond payable at a Future day having 1 55 Lee 

ſued out a commiſſion of bankruptcy before the time 2719. 2 N 

of payment, Lord Chancellor Parker ordered it to 

be ſuperſeded becauſe the money was not then due, | 

but this, though good law at the time of the deciſion, 

has ſince been altered by the 4th. G. 1. C. 31. and 

+5 G. 2. c. 30. which extend to all ſorts of bonds/ zg, 

and ſecurities given on 8 2 for the a Sta. 1211. 


12 K. pr pment 


bb) 
eben 


a> 


den rauen, Creditors bent · 

paymast of money, . notwithſtanding. the. preamble, 

ſpeaks only.of bands given for goods in trade. 
„ If 4-ereditar has his debtor in execution, he can- 
Nie for a commiſſion of bankrutsy ; for the 
' hody«ofi the debtor; being in execution, is 2 ſatiſ- 
faction oſ the debt in point of law. Therefore, where 
: "a commiſſion had ifſued on the petition, of a creditor, 
IS he bail dhe bankrupt in execution, it was, upon 
| | 4 4 thesinonaunt ſrena ten. . Qs ag bo got 2 
-q R hom 
the:commiſſion.; for if he was to elect to proceed at 
; Ty 1 a ig Ys 
 affec.thole; Woditers who had proved del bs. Yo 
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which a Man mut purſue, bekoꝛe he 
run be adjuvged a Bankrupt: ages 3. 


20 ICLT 1 N „ nn 


E n ate whalſs7 conternling duatteapts; 
I. wasgy Ho e . u dis bers edalideridbly 
| —— 13 EA. c 7. which enacts . That any 
[4 <«< merchant or other perſon being ſubject or denizen, 
<< uſing or exerciſing the trade of merchandiae by N 
ab of bargaining, exchange,/ rechenge, bartry, 
* cheviſance or otherwiſe, in groſs or by retall, or 
<«'ſeekitig his or her trale of living, by buying ane 
ebe ARE WRC WIN h ep e | 
cc ed a bankrupt.” 250892063 ee. Ring 
21 N f. . 19.74: enacts « it pes 
9 2 2 tierchandize,” by way of 
1 bargaining, exchange; bartering; ' cheviſance or 
— WH © otherwiſe; in grofs or by retail; or ſetting Vis or 
«her living, by buying and ſelling, or that ſhould 
< uſe the trade of ptoſeſſiot of a ſcrivetier receiving 
< ciiſtody, ſhall be liable to be à bankrupt. And 
it 18 provided, That this act and alf other acts 
4 heretofore made againit bankrüpts, ſhould eRtefe 
ts ſtrangers born, ad well aliens as dehfhens; äs 12 
« eſfectually as to natural born fubjefts;" both io | | 
© make them ſubje&@'to' che lows as bankrupes, as ' 
 « alfo to make them capable of the benefit, or Con | 
®"tribbutidt us exelitors, by theſe laws,” | 
"TY | 424.8 9 e497 —_— is SDV 


— AE * „ 8 
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Sulay 5 


— 4 " i ' 3 = , 4 * - . -- R 
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_ By the 13am pt c. 24 n x eaſed, tht 
+..." © perſons' of quality'no ways bred up to 

> oh put gfear! Racks of 2. 
r and Gund: Qompany; no perſons: 
| F adventurers\for- pmtiyg id money or merchan- 
& dize into the ſaid companies, or for adventuring 
2 8. or managing the Piming Trade, called-” xire 
7 «Raju Fiſhing Trade, ſhould-be reputed or taken 
tobe # merchant 6ritreder, within any Ratutes for 
ene, Provided; thine perſons trading in ay 
Four manner mheuld be liable c a Som- 
„ zarang and not otherwiſe, as if the a 
| | 8 Ms had nat been. made. RIC 10 gonkiivsry * | 7 
bn 25 5 065 10. V. 3. c. Ne menber of we 
eie Company, in reſpect of his; ſtock 
& therein only, ſhall be a bankyupt.” . 
be, 0 of (He. 6,25, reciting, © Ther jit is 
|  & wund by experience, that many and great miſchiefs 
bas happened to trade and, credit in general, by 
| eee of bonkruphi 64.7 
eng · enacts that the Laid. act, and ufo all and 
. 2 eee aer af and acts of. parliament whatſoeyes, 
45 nr en as they relate to, the ſaid, deſcriptions 
N of bankrupt, be repealed and made void; and that no 
« per or perſons. whatlpeyer, within. the ſaid. de- 
. ſcriptions, or-any.of them; ſhall, for ar by xeaſon of 
N F n 
ere of bankrupt whatloerer,”, 
| RE 2 By the 5. C. 2 4 20, eng “ That whereas 1 
r 2s. bankers, brokers and fators, 
757 . are frequently intruſted with great ſums. of ma- 
1 nn effects of vey "gone 
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0 the dun Occupation . 


„ yalue belonging tn order eren h i. provided | 
* chat ſuch bankers, brokers, and factors ſhould be 
<. ſabjeR and liable to that and ROE PIT 
made concerning Hanus e 

Aud by s ſubſequent clanſes . 
« po farmer, rien, or drover of cattle; .orany 
« perſon or perſons who is or are, or ſhall he. Re- 
< ceiver General of the taxes granted by aR of r- 

liawent, ſhall be intitled as ſuch. to any of the 
« benefits given by this actʒ or be deemed a bankrupt 
© i000; $0 4000p coup of; te four 
now in farce concerning Bagkropts.” . 
Frein perſon being a mee and capable gf quake Rr 
jog binding contracts, is liable-to become a bank- Ak. 200. 


* 


rupt ; 26 8 nobleman, member of the houſe of com- S b 


ons, clergyman, Ac. But ggainſt perſons having 
priyilege of parliament, chere may be bonne par- . 
cannot ererciſe. When, therefote it ig laid 
down in the books, that farmert, inn-keepers, Ec. 


cannot be bankrupts, it muſt be undarſtnad in rg | 


ſpect to that particular - deſcription, d not 

affording a protection, if in any other ſhaps they 

Some within the bankrupt laws. Thus, a farmer Merton v. Tü 

88 ſuch, cannot be made a bavkrupt ; but if he ig —_— 2 
alſo a dealer in wool he may. So if a n _be'n pub» 2 N 
Lie officer, as an Exciſeman, he is not in that ty 24 RN f 
anabjeftofthe bankrupt laws; yet ifbe trades he makes 2. . 
Himſelf fubje& to them. But infants and watried dire. . 


vwomencannot be bankrupts. As to the datter hon. Sal N. „ 


ever, there are exceptions ; fora feme covert in Landen, 14. fl 8 


1 


- Lavte Philips Gatlin en and her ſeparate effecke 
I Black Hep. in trade may be feired' and applled to the payment of | 
57% per own debts contracted in ſuch ſeparate trade. 
There is alſo another exception of a more doubt: | 
ful nature, where' a fene covert lives apart from her 
Hiſband, — as a fem: ſole, he n liable 
1 FEM os 
FFF ole theſe ehe not be- 
ing the wife or daughter of 2 freeman of London, 
enters inte trade, and contra debts ; it ſhould ſeem 
that the 4s liable to a commiſſion” of orgs, 
The ſtatutes contain no exception, either” of a 
infant or Feme cvvert; their incapacity to be made 
es- a « biaktups, Wie " fron” the operation of law that 
e declares them ineapable of making binding con- 
: tracts; but the caſe to which we now allude, is an 
exception to that rule. The eriterion therefore, of 
1 feme covert being capable of falling under the 
baukrupt laws, appears to be, her liability to be 
| Tued to execution for the debts ſhe has contracted. 
A commiſſion of bankruptey is conſidered as à ſta- 
cute execution. If a married woman, is ſo cireum- 
| | Ranced, as to be ſubject to a common law execution, 
AT ee, mere does not occur any reaſon why ſhe ſhould not 
"wr by " Kkowits de ſubject to this ftatute execution. And 
5 8 principle it is/preſumed Lord Chancellor 
5 eee Ahle relied, in the caſe of Mrs. Fitzgerald in 1774. 
where it appeared, that Richard Fitzgerald, huſband, 
4 of Anne Fitzgerald, having for ſome years cartied-on 
6 45 yeh e buſineſs of à linendraper,.in-St."Giles' in the 
£ 2 Fils) in the county of Mildleſes, on the rath 
urch 1768, agreed upon a ſeparation, when arti- 
5 were accordingly etored into for that purpoſe, 
__ 


1 41 


ES» 


Heptan and Thomas Kirkman appointed her truſtees: 


Whereby the ſaid Fitzgerald, in order to make pro» 


viſion for his wife and children, and in conſider- 
ation of 600. then by him taken to his own uſe, 
out of his eſtate and effects, aſſigned unto the ſaid 
truſtees all his ſtock in trade, houſhold goods, and 
all ſums of money due to him, and then outſtand- 
ing on his books, together with the ſaid-books, and 
the leaſe of his houſe, upon truſt for the ſaid Anne, 


as her own ſeparate eſtate, to be diſpoſed of as ſhe 


ſhould think fit, and to be by no means ſubject to 
the debts, controul, or intermeddling of her ſaid huſ- 


band. And it was thereby further agreed, that the 


ſaid Anne ſhould have the liberty of trading without 
any. interruption from her huſband, ſhe paying all 


the debts then owing by him in trade, and main» 


taining their children at her own expence, and ſav- 


ing him'harmleſs from the ſame, and from all con- 


tracts and agieements to be thereafter entered into, 
by her, either in the way of trade or otherwiſe: - 
The ſeparation took place, and the huſband re- 


ceived the 6001. to his own uſe; and they eve 


after lived ſeparate and apart from each other, and 
he went to the Zaff-Indies. The ſaid Anne was 
leſt in poſſeſſion of effects to the amount of 9000. 
to be employed, and which were employed by her, 


in the ſaid trade. And by buying and felling goods 


in the ſaid trade, ſhe got her living and mainte- 
nance for herſelf and children, continuing in her 
buſband's houſe, and there carrying on the buſineſs 


of a linendraper, on her own account, and in het 


own name As a (ole trader, near four years. 


G4. b 
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8 In Detenber ryyr, d commitbon 


Ringſtead v. 
Laneſborough, 
Hil. 23: G. 3 
R. R. 


but upon petition to the Lord Chancellor Apſey, on | 


Ot the Stade;"Ocenpation, Ke. 


of bankrupt was 
taken out againſt her, when the commiſſioners re- 
fufed-co: find her a bankrupt, becauſe ſhe was a feme 
Fevert, reſiding in the county of Middiger, and not 
# feme fole merchant, trading in the city of London ; 


the: agth of Faruary, 1772, (counſel being beard 
en both ſides) his Lordſhipordered the commiſſioners 
forthwith to proceed to declare Mrs. Fitzgerald a 
bankrupt, and the meſſenger to take poſſeſſion of her 
effects. And accordingly, on the 3d of February 
following, the was decem « bankrupt dg he 
anden. | : 
And the authority of cat be.how: 


| firmed by the two following, in which it was decided 


that. a feme covert having a ſeparate maintenance, 
and living apart from her PR SR 


| law: to exetution. 


An 2 Wen was brought by the plain againſt 
the defendant for goods ſald by him to her. The 


_ defendant. pleaded, that at the time of the promiſe 


| * we and obſerved 
Pry Hate * e 2 — a 


ſhe was covert baron Wen eee — 


of Irelanu, who is fince dee. 


To this plea the plaintiff replied, that the defendant 


hved ſeparate from her. huſband, they being parted 
before the promiſe made, and that the, by a deed of 


ſeparation, had à large ſeparate allowance, which 
was duly paid. And that the defendant lived in 
Burgund and her buſband in Freland. Ann | 
Fü there was a demurrer. 


Lord Mandel, in delivering the judgment of the 


+ - 


Of the Trade, Occupation, xe. 


that he had done ſo, becauſe the opinion he ſhould 
give would be founded on all the circumſtances of 
thority in a caſe circumſtanced exactly ſimilar to the 
preſent. He ſaid, by the genera] rule of the common 
Jaw, 4 wife having no civil capacity or power of 


aQing but with her huſband, under whoſe power ſhe 
is ſuppoſed to bez ſhe can have no property, the 


during the eoverture. Therefore ſhe cannot be ſole 
plaintiff or defendant in any ſuit—therefore ſhe can- 


r adam 


band is bound to ſupport her. | 
| 2 no expreſs power to dd bene 
or her huſband, _ 


for the times in which they are made, but proceſs of 
time begets caſes not within the ſpirit, though within 
the letter of the rule; and therefore exceptions arg 
from time to time admitted, as reaſon, convenience 
and the pgblie good require, and the generàl rule, to- 
gether with the exceptions, form the law. This rule 


has had many exceptions, Modern times have found 


out the mode of inventing ſeparite eſtates: for the 
—— wade. aft Is 

the huſband's being ſued. r ach 
Caſes formerly aroſe, where chi huſband had ab. 


jured the realm, was exiled, or profeſſed ; and there 


the wife was allowed to act as a feme ſole. My 


Lord Coke calls it a civil death. But it is not a 
civil death. It reſembles it, fo far as to enable the 
wife to ſue or be ſued, and to acquire property, - 
> 0 a at 

dutcheſs 


ufufru@ of all her real eſtates belongs to the huſband | 


General rates, obſerved his Lonifhigs pes a 5 


, 


dutcheſs of Mazarine happened. An idea has pre- 
vailed, that that caſe, was decided upon the diſcre- 
tion of the court to grant a new trial. It is ſur- 
prizing that reaſon was not given in any of the re- 
ports. Lord Raym. 147. ſays, the opinion of 
Halt Chief Juſtice was, that when the huſband is 
an alien enemy, and under an abſolute diſability to 
come and live here, the law perhaps will make the 
« wife of ſuch a huſband chargeable as a feme ſole 
for her debts and contracts. For this caſe does 
not differ from the caſe of my Lady 'Weyland, . 
and my Lady Belknap, who were allowed able to 
„ ſue and to be ſued upon the abjuration or baniſh- 
ment of their huſbands; as if they had been ſole.” 
So the verdict ſtood, and the verdict found _ 

might bind herſelf. | 

In the caſe of Sparrow v. Wits, Mr. Jiftice 
| Yates, thought the tranſportation ſuch an abſence of 
the huſband within the reaſon of the caſes ofabjuration, 
&c. that the wife might be ſued alone; though cer- 
tainly it was not within the letter, for it was tranſ- 
portation only for ſeven years. 
Abſolute neceflity requires exceptions to be made 
from a general rule, when caſes happen which did 
FF 
the rule was made. 

Conſider whether the PW TR be allowed 
ec avail herſelf of the — under all 
_ "the circumſtances of this caſe. — 
- The wife lives ſeparate 8 deat; bis A 
ſeparate e e be der in e _ in 


2 A 


+ 
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© She aQts as a fem ſole; and it is rr 
attempt to avoid her contracts, by this defence. 

This agreement, though between huſband and 
wife, bound each of them as effectually, as if they 
were ſingle. Rex v. Mead. 1 Burr. 542. The wife 
under this agreement has à property of her own, 
the is under no power even of her huſband, the rea- 
ſon of her incapacity ceaſes. The ereditor cannot 
ſye the huſband, When ſhe contracted, ſhe did it as 
a-ſingle woman. After having got credit as a feme 
fole, ſhe never ſhall be permitted to ſay, that ſhe was 
married; and more particularly, when the conſe- 
quence is not to make another perſon liable, but to 
prevent the creditor recovering his debt at all. 
There is no caſe-preciſely in point, and therefore 
the court muſt make a new precedent, from reaſon, 
Is. typ ono? and analogy to the authorities. 

There have been two caſes cited in the Common 

Pleas, Lo the caſe of Hatchet v. Baddely, the cir- 
cumſtances of the caſe make no queſtion at all. 
In the caſe of Lean v. Shutz, the court differed 
on the merits, though it ſeems from the report, that 
three of the Judges were of opinion the ation would 
not lie. But it was determined upon the buſband's 
not being made a party; in the neceſſity 1 which all 
10 Judges agreed. 

In this caſe, the huſband was Jead "before. the 
ation brought ; therefore the ſame objection does nat 
occur, But if he was now living in Ireland, he was 
free to fay, he thought he need not be joined... It is 

not analogous to the cuſtom of London, It is ana- 
2 to the caſe of a man exiled, but much ſtronger. 


. opannny n r the wife 


e 
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ought in duty to go and live with her huſband. ' $he 
——— Wannen 
tion of blood. 
| rr 
46-20 ee ihe nee was ſued as a 
f&ngle woman. 80 here ſhe is ſued as ſingle: the 
pleads coverture. The replication ſtates all the 
facts, which are ſufficient ee mm 
2 a ſingle woman. 
Under all the circumftances of this aa * 
fendant ought not to be permitted, moſt iniquitouſly, 
to avail herſelf of the plea of coverture to commit a 
fraud. And een ee 
tte plaintiff. | att 3:1 
It is true that in ee 
ſence of the huſband was a principal argument to 
prove that he need not be joined in the action, hut 
where he is not himſelf liable to his wiſe's debts, his 
ence will make no variation. Therefote in Bar- 
well v. Brooks, which was an action brought for 
goods ſold and delivered to the defendant, ſhe pleaded 
coverture; to which it was replied, that the defen- 
dant lived ſeparate and apart from her hufband; that 
eee agen ſeparate maintenance regularly 
were furniſhed for her ſeparate uſe and ſupport. 'De. 
murrer to the replication, Lord Mansfield delivered 
the opinion of the court. The queſtion is whether 
'2 married woman can be ſued for a debt on her own 
contract. To be ſure the general principle of Jaw 
3s, that the cannot. But as the times change, you 
muſt alter the law to it; and therefore, gradually, ex- 
| ke: = ph | have been allowed: to" refit halten. 
ese The 


4 
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ried may be in a ſituation 28 a fem fole ; then courts 


6f law ate to idapt the exception to new caſes as 


they uriſe. Lady Laveſforough's was a new caſe, 


and a neu exception. So was the tranſpottation 
eaſe,” The lay does not depend upon cafes, but 


upon che principles which govern them. In this 
baſe it is admitted the huſband is not liable, and 
therefore the plaintiff has no cauſe of action againſt 
him, and it is abſurd to ſay he muſt be joined. - As 
to the huſband here being in England; to be ſure ftreſs 
was laid upon his being abroad in Lady Laweforough's 
caſe, but as he is not liable, I think it makes no dif- 
ference. Mr. Juſtice Bulky took notice vf forme of 
the arguments at the bar; and obſerved that in Lady 
Lemeſborough's caſe, the court coupled all the cir- 
cumſtaniees together, as they appeared on the re- 


cord, but the principle of the judgment was, that the 


Buſdand wut not Habe, which is the caſe here, It is 
Ablurd to ſay, that a perſon muſt be put upon the re- 
cord, againſt whom there cannot be judgment. 


The reſt of the court concurred'in giving judgment 


for the Plaintiff, 

Tue above determinations principally tarned 
upon the operation of a ſeparate maintenance, 'but 
there Have been two caſes ruled at Mf Prius, in 
wich no fuch circumſtance appeared; but the 


unavoidable abſence of the huſband made it ne- 
ceſſary that the wife ſhould be conſidered as a feme - 


In the caſe of Sparrow v. Carruthers, Yates 
tranſported he need not be joined ini the writ. And 


Where a woman had exerciſed the trade of a baker, 


1197. 


Cited in 
in another caſe at Maiuſſont before Lord Ringſtead v. 
aft Mansfield, 7 


WY, 


Tuftice ruled at Corſe, that where the huſband is — 


2. Wils. 170. 


— Wils. 172. 


4. Burr. 2148. 
8 « Mod. 330. 


> Lk 


585. 
. 1480, 


Stone. 120. 
Bea. Sex. Mer. 


458. 


. Goodinge. 12+ * 
Hutt. 46. 


_  Cro, Car, 31, 


2. Black. Com. 


2476. 


3. Mod. 330. 
1. Roll. Abr. 
60% pl. 11. 


2. Wils. 171. 
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change, bartry, cheviſance, or other wiſe; in groſs or 


factors, dealers in coals, ſcriveners, vintners, brick- 


| lockſmiths, | milliner S, nailors, plumbers, 
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| he being the wife of u man tranſported, na. 


ſhip beld that ſhe was liable to be ſued alone. 
Every reaſon. that induces the courts of law to 
make a feme. covert perſonally liable for her contracts, 


equally operates to make her ſubject to hankruptey 
and it would be the height of cruelty to determine 


that a woman ſhould. be taken in execution for her 


debts, and at the ſame time, preclude. her from that 
benefit, which the legiſlature affords to honeſt and 
induſtrious eden * prelite of un- 
deſet̃ved misfortunee. TEIN 

Any merchant or e uſing the trade of 


bs by way of bargaining, exchange, re- 


retail, or ſeeking his: trade of living by buying and 
ſelling, may be bankrupt.. Alſo bankers, brokers, 


makets, butchers, bakers, brewers, clothiers, gold- 
ſmiths, dyers, iron manufacturers who buy rod of 
bar Iroh: and cauſe it to, be, worked up into fes, 


Aleſmen, 
ſhoemakers, ſmiths, and tanners. To enumerate every 
trade which is ſufficient to make a man a bankrupt, 
would be too tedious, I ſhall therefore conlider the 
principles that have weighed in adjudications, pre- 
miſing, that a chapman, or one that buys and ſells 
any thing, though his dealing d does not come under 
the denomination of any particular trade, may yet 
become a bankrufpt. 

In the interpretation of ihe 9 Waben it 


. bath been held, that the buying and ſelling there 


meant, is. of perſons, who, attempt to gain a livell 
1 * a Ss ae on 04," uncertain capital 


a f _ Rock, 
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ſtock. But no handicraft occupation (where no- 
thing is bought or ſold, and therefore an extenſive 
credit for the ſtock in trade is not neceſſary to be 
had). will make à man a regular ey But 
when perſons buy goods, and make them up into 
ſaleable commodities; as ſhoemakers, ſmiths, and the 
like; here, though part of the gain is by bodily labour, 
and not by buying and ſelling, yet they are within 


the ſtatutes of bankrupts ; for the labour is only in : 


Meer e py 6, Is 


more fit for ſale. . +. 
A farmer who deals in potatoes, may on account 


of ſuch dealing be declared a bankrupt, but that will 


depend upon his buying and ſelling ſufficient to make 
it his trade. So if a Herefordſhire man ſhould buy 
apples to mix with his own, and then ſell the cyder, 


he would be a trader. Therefore one Richard Baxter, mw 7 
who far divers years before any commiſſion, of 


bankruptcy taken out againſt him, occupied a farm 


of 300 J. per ann. and during ſuch occupation, an- 


nually planted divers acres of the farm with potatoes, 
and likewiſe bought of other perſons great quan- 


tities of potatoes with intention to ſell them for gain, 


which he publickly did, in ſeyeral, markets, and 
hired warehouſes to put them in, till he could con- 
veniently ſell them, was held to be a trader withia 


Wr. 
An innkeeper is abt a trader within the bankrupt 


ſtatutes, for he deals under a reftraint and particular 


limitation; he cannot refuſe to lodge travellers, aud wewton r. 


Ox . $3.4 


he is under the power of the juſtices of the peace zo 2 


in the place where his inn is fituated; he does not 


deal upon contraR as other traders do, for a Judge 
18 . 


\ « 


| been held a trader within the fatutes ; nf this, 
though the court expreſſed themſelves ve 5 


_ ariſeth by lodgings, attendance, Welling ef thodtsy 


th, Lord Holt's that a ſhip-carpenter might be abank- 
rupt, and from the reafoning of other caſes, it hould 
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of Aﬀite may ſet a price upon his goods, and if they 
ſhould ſet 4 price themſelves, if it is unreafonable 


they may be indicted for extortion. What they buy 


is to a particular intent, for it is to ſpend in their 


| Houſes, and though they get their living by It, it is 


not ad urimum; for the greateſt part of their gains 


and other neceſſaries for their gueſts. 

In all trades where the party purchaſes the com- 
modity for the purpoſe of manufacturing, and thereby 
making it more valuable, he may be à bankrupt, as 
a ſhoemaker, tanner and baker. So a butcher bas 


of the inconvenience of extending the 
laws to artificers whole living is ana e na 
ten by mechanical labour, with a mixture of buying 
and ſelling. Tt has been queſtioned whether a car- 
penter could be a bankrupt, but from a decifion of 


ſeem the true diſtinction is between a mere working 
carpenter, and one who buys Amber. and materials 
for carrying on his trade. 4 u 

A perſon who has dealt merely W 


| Pi goods, though it is an offence, und con- 


trary to an act of parliament 7; yet ſtill it is 2 trading 
within the meaning of the bankrupt es bay 


ſuch trader is liable to a commiſſion, * 


Lord Hardwicke was inclined to think a a pawn | 


broker within the ſeveral ſtatutes concerning banx- 
rupts, and eſpecially within the general words bf 
We 39th Uaiiſe of the g. Gb. 5. the words of which 
Are 


l 8 =. — 


- 
= 
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are 4 Wherens perſons dealing as banketsz brokers, 
and factors, are frequently. intruſted wich great 
« ſums, of money, and with goods and | effects of 
« very great value, belonging to other perſons. It 
Lis hereby ſurcher enacted that ſuch bankers, 
© brokers, and fackors ſhall be, and hereby are de- 
4 claredl to be, ſubject and liable to this und other 
'Y the ſtatutes made concerning bankrupts.” 
| For he ſaid, though pawn-brokers are not ex- 
"prefely named, het the general word: broker) is che 
genus, and all other kind of brokerage the ſpecies. 6 
e clauſe in 5 Gio. 2. relating to dealers, as — a 
bankers, took its riſe from that part of the 21. 
Jas. 1, relating to ſcriveners, who were more nu- 
merous than in latter days ; for bankers have taken 
upon them to act as (criveners, and therefore made 
it neceſſary for the legiſlature to add bankers; and 
a perſon acting as à banker will be confidered as 
ſuch, although he dog not keep an open ſhop.. ' | | 
| The being an agent to pegiments will not make a 240, ark 
man a. bankrupt, nor exempt him from being one 
A clergyman, if he crades, may become a hankrope, 
The ſtatute of the 21. H. 8. is rather in the natute 
of a prohibition, and a prohibition-will not exempt 
him from being a bankrupt ; for if a man with his 
eyes open will break the law, that does not make 
void the contract. It is undoubtedly very impro- 
per for a. perſon to ſay, I have broke the law, and 
therefore I am exempt from any remedy a creditor 
may have againſt me; and a man cannot take advan- 
tage of the breach of one law, in order to avoid his 
being ſubject to-another, | 
| This doctrine is confirmed bythe counſel i in the — | 
caſe of ' Hankey v. Jones abandoning a fimilar ob- coup, 744 
4 | 1 D R jection, 


1 


Newton Vo 
| Trin. Va Sitt. 


Jection, that the deſendant was a clergyman in 


— 
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prieſt's orders; and that the clergy being prohibited, 
by law, from uſing any manner of merchandize, the 
defendant could not legally be 111 to be en 
of the bankrupt laws. 1 

8 The making of allum is not Prat biin de 
bankrupt ſtatutes; therefore in a caſe at My Prin: 
before Lord Mangſielu, (with à note of which T have 
been favoured by a gentleman, who alfo furniſhed 
me with the argument in Parker v. Halls, Rated in 


a ſubſequent part of this work,) where it appeared 


the ſuppoſed bankrupt was leſſee of ſome allum 


- works, let to him by the executors of the dutcheſs 
of Buckingham, under an agreement to make lit at 
à certain rate per ton. Evidence was given as ta 
the manner of enjoying ſuch works; that the rude 
maſs is the rock, it is dug, burned, ſteeped and 
boiled in lead, and then mixed with kelp: lees and 
urine. There was no evidence that any owner of 

allum ever took advantage of his rocks in any other 
manner. No proof that it was ever ſold as dug out 
of the rocks. The dutcheſs of Buckingham wrought 
it in the ſame manner. No proof of any working 


5 contrary, or that it OTE „ uſed 


F230 THY 7} 477 


iſe. 

Lord Mansfield ſaid, if a man mixes an ingredient 
out of his own ſoil with others, this triſting jngre- 
dient ſhall not make him a bankrupt. ' The allum is 
not an ingredient of the kelp and urine, but they are 
as neceſſary to make it allum as threſhing corn or 
malleating icon. Then, is there any authority that 
a man who makes the beſt of his produce in coming 
to market, by one, two or three proceſſes, ſhall be 


= deemed a trader? It muſt be a general buying and 
ſelling, not a ſpecial one, for a particular purpoſe, 


So 


A a te fe ee db 
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market in ſome way manufactured. There is no 
caſe-found-fimilar to this, The leag and iron mines 
go through ſeveral proceſſes, ſmelted and caſt into 


bar. Chalk, marl, lime, each goes through a proceſs 


before it is fit for uſe, Cyder made from a man's 
own apples, corn made into flour. As to malt, I 
don't xnow whether there. has been any reſolution; 


all made theſe contracts, are they all liable? If not 
liable as working it himſelf, he cannot be liable as 
contracting with another to work it at ſo much; nor 
can the workman who only works it for the benefit 
of the landlord. © And I ſhould not be for extending 
theſe acts of bankruptcy. bete a verdict 
was found for the defendant. 

Lord Chief Juſtice Pratt, in the caſe of Port v. 
Turton ſaid, a brick - maker might be a bankrupt, be- 
i ee Pues je Pe. you 
reno en e 


Other caſes have ſince ariſe ae . 


tion whether the making bricks will bring a man 
within the bankrupt ſtatutes has been agitatedʒ and 
as the caſe of Parker and Wells is now depending in 
the Court of King's Bench, by writ of error from the 
Common Pleas, in which the law upon this point will 


So, ifa man buys a greater quantity of potatoes than 
neceſſary, But here, it is all his own allum, and he 
is not a trader, for barely carrying the produce to 


hemp, flax, wood particularly goes through many 
manufactures. The executors of the dutcheſs have 


Port v. Tutton, 
2, Wils, 272, 


probably. be ſettled, I ſhall content myſelf with lay- 
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Parker v. Wells without attempting to form any 
general concluſions from thoſe deciſions. I 


Upon a petition for a new trial, an iſſue having 
been directed to try the queſtion, whether the peti- 


5 tioner was or was not a bankrupt; it appeared from 


the report to have been proved that the petitioner 
who was a farmer renting a farm upwards of 1004. 
a year made bricks of earth taken of the waſte with- 
out any licence from the lord (to whom he after- 
wards paid a conſideration,) that he uſed a kiln for 
the purpoſe, not built by himſelf, and had, at various 
times, made from 40, ooo to 70, ooo bricks every 
year, and ſold different quantities, ſometimes only to 
certain perſons, and ſometimes generally to all who 
came for them. It was further in evidence that the 
| kiln was a ſmall one, not fit for making more than 
yooo bricks at a time. One of the witneſſes ſwore 
| he was employed by the plaintiff to make bricks at 
a certain price, and that he ſold them at an Toa 
value. 
The 26th My, "Ot a commiſſion was taken 
out and he was found a bankrupt. Upon a petition 
to ſuperſede the commiſſion, an iſſue was directed 
and tried at the Aſſizes at Derby, when the counſel of 
the plaintiff at law cited 2. ls. 169. which caſe 
was not denied to be law by the counſel for the de- 
ſendant, but they inſiſted that the bankrupt was only 
a farmer, and did not . win for ſale, un 


bis oven uſe only. 


Mr. Juſtice Buller, who wed the aud, told che 
Jary the queſlion: 219; wherher the bankrupt kept n 


FE kiln; R 
18 * the 
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che bankrupt laws; but if it was a mere private kiln 
for his own uſe, and that having too many, he only 


fre make him a bankrupt. R 

The jury found that it was a public ſale kiln, : and 
e gave a verdict for the plaintiffs, The 
defendant petitioned for a new trial. The counſel 
for tlie plaintiffs cited Matlin v. Cordel, on the 
trade of an iron maſter, where Lord Mansfield ſaid, 


that the'owner of land merely preparing the produce 


for market, is nota trader, as in the caſe of an allum 


brick-maker, that would make a man a trader. 
They alſo cited Prieſt v. Pidgeon, where a victualler 
ſold out of his houſe by retail, two gallons of brandy 
and five dozen of wine; the jury found him a bank- 
rupt and the court refuſed a new trial, ſaying this 
was 2 proper ſubject for the jury to determine. 
And Millet and another, affignees of Aaron a bank- wi 
rupt againſt Edmonds. Aaron, an innkeeper i in Cam- 
bridge, uſed ts ſell liquor by dozens out in the neigh- 
bourhood to the diſtance of three miles. Lord 
 Manfild thought it a matter to leave, to the j jury 
whether he was or was not a bankrupt. 
Lord Chancellor, The only queſtion, i is whether 
a man making bricks on his own eſtate, or on that 


which he rents, ſhall not be a trader liable to the 


ſtatutes of bankruptcy, though he ſhall. expoſe the 
bricks to ſale, ' It ſeems here as if he bought the 
foil, which founds two queſtions, firſt, whether the 
converting the ſoil into bricks for fale would make 
him liablez ſecondly, if the buying the foil and 
making it into bricks will make him ſo. 


D 3 | FT 


ſold to'a'neighbour; that would not be ſuch A 


Watkins v. 
- Cordell. 
B. R. 


19. 0. $+ 


work; but where the foundation of the eſtate was 
made the baſis of a manufacture, as in the caſe of a- 


Prieſt v. Piageen 
B. R. 


12. G. 3. 1772» 


Willet v. 
Edmonds. 


13. G. 3 1773» 
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FL take the caſe right the Judge reported this fact. 


was at half the expence of the kiln, and who. was 
7; — 5 be allowed ſo much per thouſand for the 
bricks, which were to be the property of the bank- 


s rupt. That the elay was dug for the bankrupt and 
17 under his authority, which made it tbe ſame. as.if 


and in in 1 taking the materials out of the waſte. 


apply to a great many trades; as for inſtance, -a 


Ft hat after two perſons had uſed the kiln, the bank - 
rupt took it up and continued it with Beet, who 


to he at the expence of getting, the clay, the fire, &c. 


he had the lord's licence to take the materials he 
ound neceſſary for making the bricks, That the 


bankrupt engaged the other in, making the nr 


"Tay out of the caſe all that has been e of fa 


« YE APs 


they muſt be only conſequential, or they 305 bo 


5 beyond the meaſure of their own trade—I therefore 


think the. caſe of the vintner who ſold five dozen, of 


wine hard meaſure. Ia vintner will ſell as a wine 


merchant, the quantity is not material- It i is a ſepa- 


. rate article by which he ſeeks his living. If a great 


farmer would keep a chandler's hop, it would be 


in vain for him to bay he was a farmer; the manner, 


more than the quantity points that it is ſeeking his 
living.” The principle of the old caſes is that the 

ey do not ſell in the ſame form, The effect of the 
diſtinction was, found to be too large, 3s it would 


diſtiller. The principle thereſore received another 
application ; and now if a man buys raw materiale 


and yaries the form ever ſo much it will be a trad- 


ing. „ 


K 
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another ground upon which it is more uncertain, 
where he vends the produce of his on eſtute, be- 


rauſe that is not a buying, and thereſore the caſes 


have gone upon this, that the man merely ſelling 
the produce of his own land, he ſhall not be liable 
to be a bankrupt, It is not ſtated to have been de- 
eided that a great brick- maker making from his 
__ own eftate can in that reſpect be a bankrupt. The 
caſd o Wathins v. Cordel is only a ſaying, as there 
the bankrupt bought iron. The caſe of the iron 
maſter would be like that of the ſugar baker, who 
had the plantation, I ſhould'think if it was brought 
td à neut queſtion, and the jury thought he only 
meant to bring his on produce to perfection, they 


would be right not to find him a bankrupt; but it 


would be very difficult to bring that idea before a 
jury, and the queſtion would be, whether the man 
meant to carry on a trade, or merely to meliorate 
the produce of his own eſtate. It is very different 
where a man ſets up to ſell bricks, and goes about 
the country to collect materials, the collecting the 
materials will be held ancillary to the general pur- 
| pole, Purchaſing the earth by obtaining a licence 
to dig in the waſte, might, and Tthink it would be 
held to be for the purpoſe of carrying on the trade. 
Here the earth was not purchaſed, but taken by 
way of treſpaſs, which would amount to obtaining a 
licence, and that brings it within the bankrupt laws, 
that it was not to improve his own eſtate, but a 


n by licence ancillary to'carry- 
a & a ing 


_ therefore be within the ſtatute. But there is 


N * «- e277 
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ing on the trade of a brick-maker, The petition 


for a new trial was diſmiſſed. Fei. 1 1 . yu. 


asker v. Wells In the eaſe of Parker v. Wells the plaintiff made 


bricks for ſals upon land which he held as: parcel of 
an extenſive farm demiſed for a term of twenty-one 
years. At the time of making the demiſe the brick 


by him, being neceſſary ingredients in converting 


the earth into bricx. Theſe ſeem to be all the facts 
that are material tothe determination of the queſtion 


of law. Upon theſe facts the queſtion is, whether 
this is ſufficient to conſtitute a trading within the 


intent and meaning of the bankrupt laws. 


Lord Lougbborougb. I take the term e to 
p be efſential to the deſcription of a bankrupt, and that 
dtuce bankrupt las are framed only for the convenience 


of trade, and that no petſon who cannot he ſaid to 


carry on trade is the ſubject of theſe laws, otherwiſe 


than by ſpecial proviſion. In all the ſtatutes, the 
deleription of perſons ſubject to the bankrupt laws 
is ſtated in terms ſome what diffuſe, referring in 
every part of it to this idea, his being a trader uſing 
the trade of merchandize by bargaining, bartering, 
and ſa.c on. Particular words are uſed; it is not mere 
buying and ſelling, but it is a perſon who ſhall ſeek 
his trade of living by buying and ſelling, A ſerivener, 
2 banker, broker, or factor, by expreſs proviſion are 
ſuhject to theſe laws. It is not left for matter of con- 
ſtruction; it might be doubtful to be ſure, whether 


any of thoſe perſons who are ſpecially made fubje&t 


to the | bankrupt laws could be conſidered in the light 


of traders ſeeking their * or living by buying 
and 4 
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and-ſelling On the other hand, in a caſe where the 
courts have determined that a perſon. by a certain 
concern in trade was ſubject to the bankrupt laws, 
the perſon not being in the general idea of the words 
a trader; the legiſlature interpoſed, not only to make 
a conſtruction, but to annul the judgment as giving 
an unjuſt conſtruction to the ſtatutes. That was 


Sir Jobn Molſtonhalme s caſe in Car. 2. time. The man- 
ner in which the trade to the Ea/i Indies was then, 


- carried on, was by perſons advancing ſums of money 


to the then Incorporated Company, and in conſi- 
deration thereof they became partners, and the return 


of the cargo from the, EA Indies was diſtributed 


among them, either ſpecifically or by account, in 
proportion to the ſum advanced It was not a 
dividend upon a given ſtock, but an actual partici» 
pation, either on account, or in a ſpecific return of 
goods. Sir Jobn 1/Vo/tenhotme; à man of large for- 


tune, had advanced a ſum of money on the adventure 


in the Eaſt India Company's trade, and he had re- 
ceiyed his return in ſpecie, and had diſpoſed of the 
goods, and a queſtion aroſe whether he was liable to 
a commiſſion of bankruptcy. That caſe is referred 
to in Hughes's Abrid. in 1662. The recital of the 
act is very ſtrong. The general deſcription of the 
law with regard to the perſons liable to commiſſion 
of bankrupt all refer to their trading, and where the 
caſe is ſuch that it does not obviouſly ſtrike one, 
that the courſe of the dealing is a trading, but the 
ſame extenſive credit is gained by it as if it were in 
the proper ſenſe of the word a trading, the legiſla- 


ture has interfered and made them ſpecially liable, as 


13. & 14. V. 2. 


©. 24» 
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In the cafe of the ſcrivener, banker, &c/ Let us con- 
fider for a moment what oonſtruction has been put 
on a trading, either by determinations, or Judges 


opinions that deſerve the fame degree of weight as 
_ actual determinations. A labourer quaſi a labourer 
cannot be 4 bankrupt; it would be idle to ſay a la- 


bourer cannot be made a bankrupt if he buys and 
ſells Eſpeak only of a labourer. acting as ſuch. An 


artificer cannot, à victualler the ſame; this is a caſe 


mat bore a great deal of argument in Miſlminſter 
An but it was ſettled in a caſe in Gre. Car. upon 


a doubt entertained: by one of the Judges. It was 


nageln agitated in Newton v. Trigg, and determined 


in the ſame manner. A late caſe has been deter- 


mined in ;. R. after a great deal of argument; that 


was the caſe of a victualler, which 1 think right. 
There has been alſo: a caſe of a coal merchant in 
this court. Lord Mansfield in Newton v. Newton 


mes he cannot be a bank rupt; in the caſe of a land 


jobber it has been ſaid by the court he cannot be 


ſubject to the ſtatute. By a conſtruction of the 


ſtatute: originally deſcribing a bankrupt and referring 


its deſcription to a trading, a farmer who, though no 
trader, buys and ſells conſiderably, was held not to 


be within the intent and meaning of theſe ſtatutes ; a 
grazier or drover is a caſe excepted by the ſtatute 5. 
Ann. c. 22. In Com. Dig. you will find it ſtated as a 
eaſe antecedent to that ſtatute, that a drover might 


de within the bankrupt laws, but I think that autho- 
rity lender, it is a reference to Jones 304. where the 


queſtion did not come on in 3 way to have that 
point very accurately conſidered, it was a motion in 
arreſt of judgment in an action for words for calling 
the 
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the plaintiff a bankrupt, and the declaration had 
ſtated his trade to be that of a drover j the court held 
that the firſt objection was of no avail, for that a 
drover was within the ſtatute; now-I-can- eaſily con- 
ceive that a trader bringing an action for words 
would ſo deſcribe his trade as to bring himſelf within 
the true meaning of the en * upon the 
face of the declaration. din 
The queſtion fince thae fatute: ieee ar in 
B. N. Whether à particular perfon was a drover 
within the meaning of it; the dealing was ſtated to 
be buying at one fair and ſelling at another, but the 
circumſtance of the cafe was likewiſe, ' that he had 
land, and upon that land he fed his cattle; the court 
held that he was a drover within the ſpirit and excep- 
tion of the ſtatute, he was a perſon deſcribed, having 
connexion with dand, this made the diſtinction be- 
tween him and the ſaleſman. All theſe are caſes in 
which, though abtiouſſy there is a great deal of buy- 
ing and ſelling in their buſineſs, yet they are not 
held by reaſon of their buying and ſelling to be ſub- 
-je& to the bankrupt laws. The caſe of Port. v. Turton 
I think very well ſtates the probable pringiple why 
the legiſlature has ſubjeRted traders to the bankrupt 
laws and not ſuffered other people to be included in 
extenſive credit upon an uncertain and invighle 
capital; that credit will be in proportion to the en- 
tent of his dealings and can be meaſured' by nothing 


elſe, his real means are not viſible, and from the 
very nature of. his trade he is liable to unforeſeen 
loſſes by the failure ot thoſe perſons to whom be is 

a 
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obliged to give credit, and with whoſe credit his is 

interwoven. In his behalf the law in theſe ſtatutes of 
bankruptcy relie ves him in conſequence of his large 
engagements on à fair diſtribution of what he has; 
and on the behalf of the creditors they permit them 
to have an immediate execution in the firſt inſtance, 


and force him to produce his accounts and then 
make an equal diſtribution of his effects. But with 
reſpect to thoſe perſons whoſe principal buſineſs is 
not buying and ſelling, but only bringing to market 


the produce of the lands, they are in a different ſitu- 


ation from the trader; their capital is open, it is 


permanent it is limited, and their dealings are ne- 


ceſſarily conſined, their credit reſts upon theit own 


endeavours and induſtry, and can rarely be involved 


with the credit of other perſons, they are therefore not 


intitled to relief from all their engagements, and to 


thoſe benefits, which, for the ſake of commerce are 
given to perſons to carry on trade. As there is no 
-neceflity with regard to them to introduce the exe- 
cution in the firſt inſtance, the ſummary proceſs for 
ſeizing and diſtreſs is not neceſſary; the common 
courſe of law in common caſes being ſufficient.” It 
is plain that the ſame occupation may bring one 
man within the ſtatutes and the other not, there 
:cannot be a plainer one than the caſe of 2 taylor, 
the working and the merchant taylor, one only 
purchaſing his inftruments ahd/neceffaries- to carry 
on the work, the other who buys and ſells the cloth; 
the one is a labourer and therefore. not liable to 
bankruptcy, the other introduces all thoſe conſo- 
«quences of extenſive credit and cannexions with 
3 2 
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The queſtion tow: before the court is, whether 2 
brick- maker upon his own land is a trader; in the 
firſt inſtance what does he buy; it is proved in this 
caſe that he bought ſand and fuel, and that thoſe 
are neceſſary ingredients for carrying on the manu- 
facture; it is not quite accurate to ſay. fuel is an 
ingredient in the manufacture. Fire is one of the 
inſtruments by which the buſineſs is carried on, but 
ſuppoſe the caſe to be different, and that the land not 
only afforded the brick earth, but likewiſe (which is 
a poſſible caſe) the ſand and fuel ; it really ſtrikes me, 
it requires 1m. argument to prove that the diſtinction 
would be too whimſical fora court to ſay that, in that 


caſe, the owner c brick earth, which produces ſand 
| and fuel, making bricks and ſelling them, ſhall be 


ſabje to the bankrupt laws; but if he ſhould occa- 
ſionly go to the next field to get ſand out of it, or 
to buy fuel of the owner of that eſtate, that this 


would be a ſufficient buying and ſelling, to ſay that 


he ſeeks his trade of living by buying and ſelling. But 
only take a view of the caſes; the farmer and the 
innkeeper buy and fell, they do not carry on their 
buſineſs, therefore, on their own ſtock. The inn- 
keeper obviouſly; in the caſe of the working taylor, 
he buys his thread, perhaps his buttons and his 
buckram ; in the caſe of the miner, is it poſſible to 
work the mines without the purchaſe of materials; 
in the caſe of the allum works, there are a variety 
of materials neceſlary to be purchaſed, in order to 
put the naked production of the earth into a ma- 
nufactured marketable ſtate, and according to a 
very accurate note I have of Lord Manyfield's 
Judgment of that caſe taken by Mr. Juſtice Alen, 
N clearly, and I thiak, very truly ftated by 

| him, 
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him, that if a man mixes ingredients out of his 
own ſoil; wich others, this triſling ingredient ſhall 


not make bim a bankrupt.” In allum, the kilp 
and urine are not ingredients, but they are as ne- 


eeſſary to make the rock allum, as threſhing corn 


or malleating iron. The queſtion therefore is, whe- 


ther any authority that the man who makes the 


beſt of his produce in coming to market by one, 
two, or three proeeſſes ſhall be deemeda trader. But 
I held that the owner of an eſtato where he can 
avail himſelf either of the produce of that eſtate 
intirely, without the addition of any other materials, 
or by a mixture of ſmall ingredients, in order to put 


| that produce into ſuch a Kate, as to make it market- 
able, does not upon that account, ſubject himſelf to 


the bankrupt laws. How does he ſeek to gain his 
trade of living, which is the phraſe? Why, I fancy 


| there is no plain common man in the country, that 


would not immediately anſwer to that queſtion, he 
lives of his own, he avails himſelf of that property 


which comes to him; either by deſcent, or by pur- 


chaſe, but upon his own ſtock, and by his own 
induſtry, raiſes to himſelf a profit out of the land, 
his poſſeſſions are open, and viſible to all the world; 
the extent therefore of his credit may be meafured 
by it, and the courſe of his buſineſs does not 
complicate or connect his credit with any other 
perſons,” In the caſe of Port and Turten, Lord 
Landen was. Clearly of opinion, that in the inftance 


7 of the coals, the occupier of the land, diſpoſing of 


"thoſe coals, thaugh for the purpoſe of trade, being 
the production of the land, and not in the nature 
0 , * nn ot the word, ler is 
1 not 
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not to be conſidered as a trader liable to a com- 
miſſion. The caſe of "Newten 'v. Newton, goes 


further-than the caſe of Porr and Turton, being n 


improvement and ſale of the improved produce 


after it had gone through, by the addition of foreign 
materials, two or three proceſſes. In ſalt works, 
there is @ great deal of manufacture. Soin the caſe of 
eyder made from a,man's.own-orchard. Theſe are 


all the manufactured produce of the eſtate, but the 


pecſon that has the land, making that profit: of his 
land by the diſpgſition; of his produce. Upon the 
grgunds chat I have Bated.theſe are all ſettled Caſes, 
Rut it is aid that a hrick- maker may be a bankrupt ; 
no doubt a dealer in allum or coals way be a bank- 
rupt; hut the whole depends upon the nature and 
mode of the dealing. The true diſtinction is; when 
the buſineſs is only cargied on, as @ mail of enjoying the 
Profits of a; reg! eftate, and, whey it is carried on ſub- 
ſtantially, and independently as a trade, it would 
be an uncommon uſs of dhe word, but it is trade 
in groſs, The qther is connected with the means of 
enjoying the eſtate by a mode of making profit of it. 
The man's ſituation, the extent of his eredit, and the 
line of his dealings ate all to be meaſured by his real 
Property, and not by the courſe of bis dealings. 
Theo it is argued; there is a difference between the 
real gwner and the-lefſee; the leſſee being the purchaſer 
of the earth by the rent which he pays, and every 
profit which he derives out of the land, the rent is 
ſuppoſed to be a compenſation for, and therefore be 
is to be deemed a purchaſer of the brick earth; an 
that if à perſon ſpecifically, purchaſes the brick 
earth, he would be liable to a commiſſion. I take 
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= | chaſes for many purpoſes of legal reaſoning; 2 eee 
is a purchaſer of all he derives out of the land, by 


ofthe reut, . 


* 
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it che buying and ſelling muſt be of an aQual com- 
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9 in — ſtatute. 1 acceptation i 
_ the ata] purchaſe of the earth by dhe Joad,/ of \ 
"acre; buying it as earth; ter 
of the profits of the land: in dhis caſe, the leſſee! 
enjoys the land, - pot for che purpoſe of making 
bricks, but for the ſake of the various profits that 
land will produce, and in conſequence of the man- 


ner of conyeying the eſtate, from the leſſor to him, 


he thinks himſelf at liberty to dig the ſurface, and 
take the brick earth out of ĩt; the leſſee of land, 


during the term, is, with regard to this queſtion, 


exactly the ſame as the owner of the land. The- 
caſe of Harriſen v. Tomlinſon in the court of, Chan- 
cery, has been mentioned, and the reaſoning of that 
caſc applies very much to the preſent; in that caſe, 
be was a purchaſer of the earth, by the payment 
he made to the lord of che manor for the land he 
| had taken from the waste There is no doubt 


bn | that if a purchaſe had been made of the earth. he. is 


not then making, a profit; of the ſoil, but he is 2 


manufacturer, and, trader z the general reaſoning of | 


| the Court of Chancery goes thu far, that z man. 
cannot be made à bankrupt, merely 3 
of the produce of his own land. He has in a leaſe. 
- 2 as much dominion, over the land, as 


1 Feen given him is in 
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reſpect of the eſtate he holds. Judgment was pros 
nounced. for the plaintiff, ,.,, . 
Ons ſingle act of buying and oling e 2+ Mack, Com. 
a man a bankrupt ; but. a repeated practice and ens #© | 
deavour to gain profit by it is required. Not will 
buying and ſelling to promote a buſineſs or trade not 
within the bankrupt laws, ſubject the party to them gz Mayo v. Arches 
but it muſt be ſuch a buying, and ſelling in groſs. ot e 315. 
retail, as is the party's principal means of living. But 
if the buying and ſelling is in proportion tg. any 
other way he has of living, then be may become 3 
- bankrupts as in the caſe of Mayo v. Archer. Two K 
of the Judges were of opinion, that where a man | 
bought great quantities of wool or hops, though he 
has a farm and ſheep of his own, and ſeveral hop 
gardens, he ſhall be accounted a trader in theſe com- 
modities ; and ſo ſhall an innkeeper if he turn corn- 
chandler. They faid it is true, the jury had not 
found that Banter got the chiefeſt part of his liveli- 
hood by buying and ſelling potatoes; but it is not the 
quantity which is material, if it is in proportion to 
other goods which he buys and ſells. For if a man 
has an orchard, and buys ſeveral quantities of fruit 
of other people, though not ſo. many as he has in his 
own orchard.z yet this ſhall make him a trader and 
confequently ſubjeQ him to the ſtatutes of bank- 
ruptey. An innkeeper cannot merely as ſuth be 
baykrupez but as they frequently fell liquors to be 
conſumed out of their houſes; queſtions ſometimes 
ariſe, how far fuch felling of commodities they bave 
bonght; is to he conſidered within the fatutes: 3M 
Thiel who yas an innkeeper, not only fold 3 
t0 bis ed A Mo but alſo a gs, x 
quantities 
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quantities of wine, rum, and brandy ; by four, five, 


and fix gallons at a time, to ſeveral perſons living 


do or three miles diſtant from his inn, for them 
cds retail and ſell out again; and had done this for 


ſome years. Lord Chief Baron Parter was of opinion 
that this was not a ſufficient, trading to make him 


a bankrupt. But the court of Common Pleas ſaid, 


it not appearing what proportion Thickpenny's trade 
in his inn, bore to his trading abroad, and out of 


doors; they could not judge whether he was liable 
to be a bankrupt or not. And it was ſaid by Vilmot 


© Chief Juſtice that if Thickpenny's trade and profits 
in bis inn was much larger than his trade and profits 


abroad out of the inn, he ſhould incline to think 
be was not liable to be a bankrupt. If it ſhould 
come out in evidence, that Thickpenny got 6001. 


per annum in his inn, and not 600 f. per annum by 
| ſending out and ſelling liquors abroad, he was clear 


in opinion he could not be a bankrupt. 


A victualler is to be conſidered in the ſame light 
as an innkeeper in reſpect to the bankrupt laws; 
therefore a victualler who ſells liquors in his houſe, 
and only ſells them out of the houſe in ſmall retail 
quantities, as every publican does, is not liable to 
4 commiſſion of bankruptcy. Accordingly on a 
queſtion, whether one Shrowder, who was a publican 


or victualler could be a bankrupt : Lord Mansfield 

delivered the opinion of the court, obſerving that 
_ the analogy between the two cafes of an innkeeper 
| and a victualler, is ſo ſtrong, that it cannot be got 
ober. And that court were all clear, this man was 


not within the bankrupt laws; upon the authority of 
'the determined een 
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contract like a trader; he cannot be ſaid to get 


his living by buying and ſelling as a trader does. 


He buys only to ſpend; in his houſe ; and when he 


utters it again, it is attended with many circum. 
ſtances additional to the mere ſelling price. He 


cannot be conſidered as a trader at large. 

The only authority againſt this, is the doctrine of 
Lord Chief Juſtice Holt, that though an innkeeper 
cannot be a bankrupt, yet a victualler may, reported 
in 1 Lord Raymond 287. But that is an obiter ſaying 
only ; and not a reſolution or determination of the 
court, or a direct ſolemn gpinion of the great Judge 
from whom it dropped. However, even this autho- 
rity is eroſſed by the caſe of Newton v. Trigg. 3 Mad. 

27. 6 
: Therefore this u mere 425 opinion ought not to 
weigh againſt the ſettled direct authority of the caſes 
which have been deliberately and upon argument 
determined the other way. 

His dealing as a victualler, in- the ordinary courſe 
of his buſineſs, is not ſuch a contract, as is made 
amongſt merchants and ſhopkeepers or other dealers, 
in the ordinary courſe of trade and commerce. 

The inconvenience would be very great, if theſe 
perſons were liable to commiſſions of bankruptcy, 
It would be very miſchievous that commiſſions ſhould 
be taken out, at 70 J. or 8ol. expence, in every 
caſe where a victualler ſhould be unable to pay his 
debts ; his whole effects might ſcarce ſuffice to an- 
ſwer the expence of the commiſſion. Therefore the 
court were clear, that this man upon the faQts 


ſtated, was not an object of the bankrupt law. 


the reaſon of the thing. He makes no particular 
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The buying and ſelling land, or an intereſt in 
land, is nota buying and ſelling within the ſtatutes, 
which muſt be reſtrained to perſonal things. As 
3. Will, 16g. where J. S. in conſideration of 16004 grants, bar- 
| gains, and ſells to Sparrow, his executors, admini- 
ſtrators and affigns, a certain mine of coals, reſerv- 
ing a rent, and a certain quantity of coals 'to be 
delivered to the ſaid Fi S. every year, with power 
of re-entry in caſe of non-payment. There is no 
limitation of time or term, but it is a ſale and pur- 
chaſe of the whole mine fo long as any coals are to 
be gotten therein. Sparrow worked the mine and fold 
the coals, and then committed an act of bankruptey. 
pf And whether the buying the coal mine, working it, 
and ſelling the coals, can make him liable to be a 
bankrupt, within any of the ſtatutes concerning 
bankrupts, was the queſtion. 
The court ſaid, the ſingle queſtion is, whether 
Sparrow can be deemed to be a trader within the 
true meaning of any of the ſtatutes made concerning 
4 bankrupts, The ſtatute 21 F. 1. c. 19. is theruling 
. ſtatute whereby this matter muſt be determined. 
| The perſon. who! ſhall be deemed a bankrupt, is 
i there deſcribed; viz, Firſt he muſt be a perſon uſing 
trade or merchandize; 2dly, the ſecking his living by 
buying and felling. By buying and felling what? 
Surely not by buying an intereſt in land, and felling 
the profits thereof; this can never come within the 
idea of uſing the trade of merchandize, or getting a | 
= luůing by buying and ſelling, in the ſenſe of the legi(- 
:  lature., From the idea we have of merchandize-the 
line maꝝ be dran between the landholder, and tha 
. - merchant. Ous would wonder there could have ever 


3 


a ww WW ww r 


deen any doubt about a farmer; for if every buyer 
and ſeller was liable to be a bankrupt, many of the 
firſt perſons in the kingdom would be liable to be ſo. 
Whatever the owner of the land in fee may do, fupely 
he who rents it may do the ſame, If the former 
may be a buyer and ſeller, and not be liable to be a 
bankrupt, why may not the farmer be ſo alſo? His 
tilling the land, huſbandry and ſtock on his farm, 
are known to every body ; yet be ſeeks his living by 
buying and ſelling. So an innkeeper, a victualler 
and an alchouſe-keeper, get their living by buying 
and ſelling, but their way of buying and ſelling, 
is not within the meaning of any of the ſtatutes 
of bankrupts. The buying and ſelling which is 
within thoſe ſtatutes is to be confined to perſons 
who live by a credit nnen e TW 
ſtock. 

— ane betwetts 6 led iet, 
and this caſe of the coal mine. Sparrow clearly had 
a chattel intereſt in the land, like an eleg#. Thangh 
à mine be an inheritance, yet it may be fevered 
from the inheritance, by the grant now made; but 


it is certainly an intereſt in the land. If Sparrow 
was neither the farmer, nor owner of this coal mine, 
What was he? He muſt be one or the other; 


unk neither the owner, nor farmer of an intereſt in 
land, by buying and ſelling the ſame, or profits there 
vf are liable to bankruptey. The caſe of à brick- 
maker is very different; the earth is manufactured, 


und tured into quite anocer ming; but cbals cur- 


ried to market, are the ſame as they were found 
"in the earth,” Upon dus whole, it is Hbpoſſiible to 
IVY SVER-0.105 KR Wow 13 nfm make 
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mah this man a trader, within the a 
ſtatutes concerning bankrupts: - 

Des: poth 1707. | Lord Chancellor Couper had before Awad 
17% the ſame point, that a buyer of coals in the mine, is 

not a trader within the ſtatutes; but it he ſells them 

together with others that he bought at market, then 

he becomes a trader liable to a commiſion. + 

Drawing and re- drawing bills of exchange may 

wakes, a man liable to be a bankrupt; but every 
drawing and re · drawing is not ſufficient. 

Hankey v. Jain 5 Thus on an iſſue directed by the court of Chan- 
Cowp- 265. „ cety to try whether the defendant was a bankrupt; 
2 at the trial the following caſe was made for the opi- 

nion of the court. That the defendant, a clergyman, 
8 being poſſeſſed of lands in the iſle of Eh, and en- 
gaged in expenſive works of cultivating and drain- 

ing ſuch lands to raiſe money for that purpoſe and 

his other occaſions, did before the year 1774, but 
more particularly in the years 1774, 1775, and 
1776, draws; bills, very many in number, and to a 
large amount, which were accepted by different per- 
ſons: That the defendant in order to provide mo- 

ney. for the payment of the ſaid bills, ſent caſh and 

other remittances to the acceptors, and allowed to 

ä ſome of his bankers a quarter per cent. for paying 
e his bills; and alſo in many inſtances, paid a quarter 
per cent. to the perſons who got them diſcounted, 

beſides intereſt at 5; l. per cent. The defendant alſo 

borrowed accommodation bills, to a large value, in 

lieu of which be gave his own bills or notes to the 

ame amount. 
The e the opinion of the court was, 
| whether 


- 
4 
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Of the Trade, Occupation. &c. 
whether this was trading, within the true intent and 
meaning of the bankrupt laws b 9 

Lord Mansfield faid, the caſe particularly ſtates the 
only thing done by the defendant, from which it can 
be argued, that he is become a bankrupt within the 
deſcription-and meaning of the bankrupt laws. 
The facts neceſſary to ſhew what was the nature 
of the buſineſs carried on by the party, being laid be- 
fore the court, whether they come within any of the 


deſcriptions enumerated in the ſtatutes, is a queſtion - 
of law, upon the conſtruction of the ſtatutes them - 


ſelves. - It is not uſing an add of merchandize. 
Every man does that: every man buys: but that 
does not bring a man within the deſcription of a per- 


ſon liable to become bankrupt. He muſt-vſe the 
trade of merchandize. He muſt therefore ſell as 


well as buy, nor will every act of ſelling do; for 
there are various ſpecies of ſelling, which are no 


trading within the meaning of the acts; as where a 


farmer buys in ſheep and ſells them again. The 
queſtion in this caſe is, whether the circumſtance of 
of a man borrowing money on his own bills, for his 
own occaſions, makes him an object of the bank. 
rupt laws -I had not a' particle of doubt at the trial. 
As to the caſe of Richardſon v. Bradſhaw, ſee what 
it was. igen was an agent to 26 regiments and 


lived in London. © Johnſon, his correſpondent, was 


alſo agent to many regiments and lived in Dublin. 


The troops were occaſionally in England and Ireland, 
and when the troops that were in H#i/fon's depart- 


ment were in Ireland, Fohnſon' raiſed money to pay 


them. And fo vice verd. Wilſon from the year 
1745, to 1757s drew on Jobnſon to the amount of 


E 4 . 280,000/. | 


Richardſon v. 
Bradſhaw. 


1 Atk. 128. | 


"> i  Jurywent, in the caſe of jon. There is no gteater 


ot the Trade, Occupation, e. 

280, 000 l. and Fobnſen drew on Filſon to the amount 
of 290,000/, They took no commiſſion, and there 
was tio reaſon why they ſhould; for the advantage 
Was equal, But what was the purpoſe of this re- 
drawing ? They drew for the money of many thouſand 
perſons, officers, widows, and ſoldiers together; and 
there was a viſible gain from thence ariſing from 
che exchange—What wes the Jetermination of the 

jury? though it was not the province of the jury, it 
was a very ſenſible one. Drawing and re-drawing 
may or way not be exerciſing trade and merehan- 
dine lt depends on circymſtances—Suppoſe a per- 
Tow in Yoriforre, with a large eſtate, has occaſion 
for money to pay a debt on mortgage, or any other 
ſecurity, in the city of London He draws on his 
danker for it, and to repay him, tells the banker to 
draw on him by bills Would that be drawing and 
tec drawing ſo as to conſtirute a trading within the 
Meaning of the bankrupe laws ? Certainly not — Bet 
tak it che other wayy that a perſon has the caſh 
df -other people, to the amount of many hundred 
thouſands of pounds, and the benefit of the exchange 
ariũntz from the temittance of it ; that is merchan> 
deing, and that was the ground upoh which the 


ault in eiting enſes, than that of drawing general 


. _ concluſions. fram- particular premiſes. In Wilfen's 


caſe it was faid, that drawing and re-drawing was 
merchanidize. It does not follow that all drawing atid 
re- drawing is merchandize, The words of the jury in 
Wilſon's cafe were, that drawing and re- drawing for 
ſuch large ſums of money, is trafficking in exchange, 
Put there was no re- drawing in the preſent eaſe: no- 

bot re-drew on the defendant, and all the drawing 


was 


ot the Trade, Occupation, xe. 


was to his loſs, and tended to his ruin. For he paida 


quarter rr cent. commiſſion, beſides intereſt on every 
bill he drew. With regard to what paſſed on the 
trial in Wilſon's caſe, with great reſpe& to Lord 
Chief Juſtice Lets memory, I think the jury aſked 


him a very proper queſtionz whether this drawing 


und re-drawing was, in point of law, a trading in 


merchandize within the ſtatutes. concerning batik- 


rupts? And as the note is taken, he might have 
direQed them, us it is there ſaid he did. But tho 
report ſays, he told them, it was a queſtion of fact, 
and not of law, With all deference to his opinion, 


it was a. queſtion. of law upon the fact. It may be 
proper to leave it to the jury, whether the perſon gets 
a/profit, or remits other people's money; but the 


fact being eſtabliſhed, the reſult is matter of law. 
In Mis caſe he. had vaſt ſums of other people's 
money: but this caſe is ſtript of every circumſtance 
of that kind: merely a drawing by a perſon, cor the 
of improving bis own eſtate, and he pays diſ- 
Tcount'on what he draws. Therefore there is no co 
lour for ſaying he nn nn 
nun 
The having a Ss a iis, if che owner does 
ue freight k, will not make a man a bankrupt, any 
more than having a ſhare in a hackpey coach, or 
letting horſes to hire. 
FFF 
ruptcy, it muſt be @ legal one; and the party muſt 
be a trader in his own'right; for if a perſon. that is a 


trader, makes another his executor, who only diſpoſes 


of che ſock of his trade, it will not make the executor 
ade, n nnn . 


Ot tde Trade, Occupation, &«. - 


and even if the executor is the repreſentative of a 


wine cooper, and finds it neceſſary to buy wines to 


8 refine eee eee ene 


Gibſon Vo. J 
Tbompſon 
3 Keb. 451» 


1 Com. Dig. 
522. 


Colt . 
Nettervill. 
476. 


| 13 & 14 C. 2. 
d. 


Bird v. Major. | 


2 Ld. 
331. 


* 
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6 G. 1. co 18. 
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4) . Lord Keeper Wright hel 


him a trader. kd 7 %« wt 45 
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| n pavingd man, which will never make a 


trader. The King's butler or ſteward, or any other 


office is not a trader. The commiſſioners of exciſe, 
ſchool keepers, and ſutlers of | armies. Butlers and 


Rewards of inns eee ere 
cuſtoms are not traders. | KR 
Buying and felling bank bock, e . 


2 P. W. 2. ment ſecurities, will not make a man a bankrupt, 
2 Black. 1 | 
| the intent of the ſtatute, by which a profit may be 


they not being goods, wares or merchandize, within 


fairly made 3 and although one Wo/ftenholme was de- 


clared a bankrupt, as having Eq India ſtock, this 
was reverſed by an act ot parliament, delaring that 


neither he nor any other perſon ſhould be liable to 


bankruptey, in reſpect of their having E/ India 


ſtock; ſo that Rocks, or the —— 


make a man liable to bankruptey. 


Lord Chief Juſtice Holt inclined to think n a 
ſhare in the Stationer's company, would not make 


otherwiſe. 

No member of the Bank ee of the Baft 
India, or Engliſh Linen company; nor any perſon 
circulating Exchequer bills; nor any adventurer in 


£0; nei. the Royal Fiſhing trade, or Guinea company; nor 
1 . 18, any member of the London Aſſurance, or Royal Ex- 


change, 8 wa Sea OO tn. ag 
49 20. . 1 TIO | bankrupt 


. 
* * 


Ot the/Trave, Occkpatſon, e. 
bankrupt on account of his ſtock in the ſaid com- 
panies. rs LO ee DER 
Any perſon. trading to England, whether native, 
.denizen, or alien, though never reſident” as a trader 


in England, may be a bankrupt, if he occaſionally 


comes a this OAT and commits an act of bank- 


ruptey." 
- + pelins one W. Grizs, a cubjet FOR Sis 


lived in Dublin, and traded as a merchant in Ireland, 


and got his living by buying and ſelling, bot fre- 


quently came into England, and bought goods there 
and ſold them in Ireland, and became indebted to di- 
vers perſons; and once ſold in England a parcel of 


neat's tongues, and at another time in Ireland, a par- 
cel of tallow, to be delivered at Cheer in England, 
which was done accordingly; and aftetwards com- 
mitted an act of bankruptcy in England. The court 
reſolved that he was a bankrupt. For though he 
bought and ſold but once in England, it is not ne- 
ceſſary that he do ſo; for many merchants do only 


buy beyond ſea and ſell here, and others do only buy 


here and ſell beyond ſea, for it is trading that makes 
a man capable of being a bankrupt, A 
that Grice did trade in England. . 

So where a gentleman of the Temple went from 


hence to Liſbon, where he turned factor, and traded 
to England, and broke. The court held him a bank- 


rupt by reaſon of his trading hither and back again, 


which gained him a credit here. 


And in a petition ex parte Smith, je e har | 


John Aſbley went from England in 1720, and reſided 
in Barbadoes till 1735, where he was a factor and 
planter, and traded to England by ſending goods 
from his plantations, and receiving goods back again 

4 bought 


- % 


Se 


r made a bankrupt AImherefore in an action of treſpais | 


i 


r 


— dided in-Sedgwict's caſe, he ſhould have doubted; 
_ it amen decided, he deld dime hound by 


chat determination. 8 dein 


matries on a trade in one kingdom belonging to the 
- _ #-comihiffion may be taken out by a creditor, in the 


5 niet thr where a merchant trades to  Enpland, if 


Corp 3 


zn. Ahril, 1735, and committed an act of bankruptcy. 


v. Bird, and Dedfworth v. Anderſon were cited. 


Ae hate had Commiſſions —— 
r Nn 


Ot the Trade, Ocenpatton, ae 


| hought.in-England; and diſpoled.of goods ſent from 
England to Barbadees, for merchants in England as a 
acer ; and being greatly indebted, came to England 


Acommiſſion iſſued. Upon a queſtion whether he was 
within the ſtatutes of bankrupts z the caſe of Sedgwick 


Lord Hiovdwjcke ſaid, if this point hoc not been de- 


In another caſe Lol Hardhoizhe Cad f cane 


traded ta this kingdom and contratted debts here. 
There are feveral .mftakces of this kind, where per- 
| eee plantations abroad, and which 


ee eee br bus nem 
d eommts an act of bankruptcy here he may be 


agaiuſt te meſſenger to a commiſſion, where, upon 
was a native of Scathmd,".veſmled ther, and had 4 
went houſe (of trade in Kdirbagb. Beides that 
| bullies, he as conderned us partner with Bell and 
ini gte bre wory in / both characters e might 
. 


3 ly 


ö 
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Ol the Trade, Occupatſon; c. 
and he traded to all parts of the world; He comes 
„ my, eee try 
and lies in priſon two montbs. 
The queſtion was, whether by the Bucks thi 
tutes againſt bankrupts, a perſon to come within the 


not be a reſident trader; that is, whether as the 28s 


of bankruptcy muſt be local in England; the trading 
ſhould not be fo likewiſe ? Lord Mangfeld: delivered: 
the opinion of the court, as follows. The caſe iv 


ſimply this. A merchant who bas traded to England; 


but who is a native of, and conſtantly reſident in, a 
country not ſubject to the Engl ſtatutes concern- 


ing bankrupts, comes occaſionally to Faglam is ar- 


reſted, and lies in prifon two months, which is an a 
of bankruptcy. The queſtion is, whether ſuch per- 
for having traded 1% England, —— 
eee bankrupt laws / 
- © Phe eircumſtanee —ů— 
fubject or a foreigner makes no difference. © The 
laſt ſectiom of the ſtatute 21. Fac.-r. c. 19. expreſely 
declares, That ſtrangers as well as natural born ſub- 


jeds and denizens, ſhall be ſubject to the bankrupt 


laws: and therefore it puts that point out of the 
caſe. Nut it ſtill leaves the queſtion, whether both 
natives and ANG OW Pa any anppaſte . 
Anl. Dran + 26:58 Nee 11 
3 was ſtarteil at tha 
trial, I felt great objectiona, upon principles of juſtice 
to the idea of a foreigner, occaſionally coming here, 
deing ſubject to the bankrupt-laws. Whoever gives 
; 3 3 


_ country | 


| 


Wewer 


> 1999 , 


CY 


| evuntryſhetethe credic is given. I was alſo firuck 


ot the — 


with che very inconvenient conſequences that might 


ariſe in different parts of our dominions, if a trader 


might come oyer here behind the back of his credi- 


tors, hurry through a commiſſion, and obtain his cer- 
tiſicate, before his ereditors abroad could even know 


the commiſſion: had iſſued. On the other hand, it 
appeared there was a locality in the deſcription of the 
20s of bankruptey, and that the trader, whether a 
native or foreigner, muſt be in England _ he 


. e eee eee #41. e 
be caſe ex parte Williamſon, 1. Ah, 82. 4a not 
Seidman de it does now; for the opinion there 


given was not an opinion founded on any part of the 


caſe before the court. At the ſame time, I never 


- the matter entire, I think it is not ſo now. How- 


point. ——— 


| a parte Smith in Chancery, upon the bankruptcy of 


doubted, but many ſuch commiſſions have iſſued, and 
that many perſons have come from Ireland, and the 
plantations, on purpoſe to get commiſſions taken out 
againſt themſelves. I recommended it therefore to 
the counſel to ſearch for caſes decided upon the 


thorities have been produced. ä 
eee eee 1 


mind upon general principles, by what Lord Hard- 
wick ſays; but if in the year 1450, he did not think 


ever it may ſtand upon principles, I think we are 
bound by the authorities. The caſes of Dodfworth v. 


| 2222 Sedgwick are ſtrong authorities | 


eee 0 f. 5" Sn 
eee eee 


one 


. 


Pt tbe Crade, Occupation, c. 
. who was never reſident in England, nor had 
ever. traded in England. © That caſe was ſolemnly 
_ argued before Lord Hardwicke, and the ſeveral caſes 
above mentioned were eited and relied on. The 
bankrupt came over on purpoſe to get the commiſ- 
ſion taken out againſt him. The opinion given by 
Lord Hardwicke in that caſe, was much ſtronger, be- 
cauſe he had no doubt, that the commiſſion was 
fraudulent ; and therefore he gave his opinion both 


againſt his inclination, and againſt what he thought 


the juſtice of the caſe. The words of his opinion 
are very ſtrong. The new laws relating to 


\* bankrupts have turned the edge of commiſſions 


& of bankruptcy, from being, as they were otigin- 
« ally, remedial to the creditors, and in the nature 
* of puniſhments to the bankrupt, whom they con- 
&« ſider as an offender; to be the accidental occa- 
ion of greatfrauds, This has been the-caſe here ; 


« and I will, as far as I can, prevent the extending 


ce them to other parts of the world. If the act 
« of bankruptcy had been committed abroad, to be 
&« ſure no commiſſion ought to go againſt him for 
that act. The affidavits ſpeak only of his trading 
' war oor wie een er vue pee If this 

4 point had not been determined in Sedgwick's caſe, 
"IF have doubted of it, but that caſe is in 


“ point, and muſt govern this. However I will 


« ſuſpend the certificate till the creditors abroad 


«© have an opportunity to ſend over proof af Gere 
* debts.” 
This throws a different light upon rund as 


parte Williamſon in 17 5 year 1750 which was 13 EY 


paint was 


years afterwards, and 
my of the ſame opinion. then, 
not immediately 
Here the plaiggiff waded n. England, 


beſare him 


aws that. Lord Hardwicke 


though the fawe 
.zt the time, 


and never was 
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1 tbe at of 2 


Ir the 13 ' Blix, Cs fo. uſt any merchat; 8 
& depart the realm, or begin to beep houſe, or 
t otherwye to abſent himſelf, or take ſanctuary; or 
“e ſuffer himſelf willingly to be arreſted without 

« juſt or lawful cauſe, ſuffer himſelf to be outlawed, 
« r yield himſelf to priſon, ot depart froth his dwel- 

« ling-houſe to the intent or purpoſe to defraud or 
* hinder any of his creditors of the juſt debts or duty 
* of ſuch creditor, he ſhall be repuned, N and 

. © taken for a bankrupt. “ 
"The 1. J. 1, c. 15. repeats the el acts of 
| bankruptcy declared in 13. Elz. and adds The 
« willingly, or fraudulently procuripg himſelf to be 
« arreſted, or his goods, money or chattels to be 
« attached or ſequeſtered, or the making or cauſing 
to be made any fraudulent grant or conveyance of 
< his lands, tenements, goods, or chattels, to the 
s intent, or whereby his creditors may be defeated 
< or delayed from the recovering of their juſt and 
* true debts;” and alſo ſome others which Have 
been fince repealed by 10. Ann. c. 15. 

21. J. I. c. 19. * Any merchant c. who by himſelf 
or others ſhall procure of obtain any protection 
other than ſuch perſon as fhall be lawfully pro- 
tected by privilege of parkiament, or exhibit unto 
< his majeſty, or unto any of the king's courts any 
© petition or bill againſt his creditors to compel them 
bad * than theic juſt debts, or to procure 


e ee 


| 3 
wo he at or Bünbruprty. 
ee denger time of payment than was given bj the 
|| \driginal contract, or being arrefed for debt ſhall 
 ©W after his arreſt lie in priſon two months or more; 
| 128 any other arreſt or detention in pri- 
bn for debt, or being arreſted for the ſum of 
ode of more of juſt debt or debts," ſhall at any 

_ \Exfine after ſuch arfeſt 7 out of priſon, ſhall be 
os abcounted and adjudged a bankrupt to all i intents 


5 a and purpoles, and i in the faid caſe of atreſis or 


er In priſon for debt from the time of the 
| , qirſt arleft. This ſtatute contains ſome other 
208 of bankruptcy repealed by the 10. An. c. 15. 
45 5. Ges. 2. c. 3 1 4 „T any bankrupt, . 
: bh iſſuing a any commiſſion againſt him, pay to the 
4 perſon who ſued 0 t the fame, or otherwiſe give 
4 and deliver to 14 perſon goods or any other 
0 Gl den or ſecurity for his debt, whereby ſuch 
< pgrſon {ball privately h have and receive more in the 
"a pound in reſpec of his debt than the other cre» 
* ditgrs, ſuch payment wo, money, Se. ſhall be ſuch 
| an act of bankruptcy. whereby on good proof 
"'« thereof, ſuch commiſſion ſhall and may be ſuper- 
1 e ſeded,. and it ſhall, be lawful for the Lord Chan- 
4 cellor. to award to any creditor petitioning another 
a & commiſſion. . And ſuch perſon ſo taki 2 
& ſatisfaction as aforeſaid, Qhall forfeit and 
"ws well his whole debt as the whole he thall * 
. taken and received, and ſhall” pay back or deliver 
©<« yp the ſame or the full value thereof, to ſuch per- 
. fon as the ſaid commiſfioners acting under ſuch 


| 2 e commiſſion ſhall appoint, in truſt for and to 


. be divided amongſt the other creditors of the bank- 
. rupt in proportion to their reſpeRive debts.” 
IR + Gta. 


Mp is oath „ ens oe Re 


Of the wer vii I 


I. Gee. 3. 6 33. < Any fngle creditor, or ti ot Oe 


3 creditors, being partners, whoſe debt ſhall 
& ainount to 1007, of upwards;' of ahy two 
« creditors- whoſe debt ſhall amount” tc x507. 


or any three or more ctediters whoſe debts: ſhall _ 


„amount to 200/. of any perſon deemed” 2 wer- 
echant, ter. having privilege of parliament at any 
time upon affidavit being made and filed on record 
in any of his Majeſty's courts at Wyfminſtct, by 


4 ſych creditors that ſuch debt is juſtly due; and that | 
every ſuch debtor as they verily believe is a mer mn 
„ chant, Ve. may fue out of the. ſame court um- 


1371 


e ſuch merchant, &+; and ſerve him with 'a copy 
. © thereof, and if ſuch metchant, Ec. ſhall not within 


two months after perſonal ſervice: of ſuch fum- 


„ mons, pay, ſecure, or compound for fuch debt to 


| ce the ſatisfaction of ſuch ereditor, or enter into 4 
bond in ſuch ſum, and witk two ſuch ſufficient 

© ſureties, as any of the judges out of that court 
| % cut of which ſuch ſummons ſhall iſſue Man ap- 


© prove of, to pay ſuch ſum as ſhall be retovered 
in ſuch action, together with coſts, he ſhall be ac- 


ofthe ſervice of ſuch fummons, oO. 
© The legiſlature having by poſitive laws, declared 


what acts ſhall be conſidered as criterions of inſpl- 
. vency or fraud whereon to ground a commiſſion ; 
none other can de admitted by inference of anglogy. | 


| Therefore it is not ah act of bankruptcy for atradet 
. ſecretly to convey his goods out of his houſe and 


conceal them prevent thai being * 


1 ben! 


9 
* 


| « counted and adjudged a 7 from he time 


De the ax of Bankraptep-- 

49. tion 3 nor to give money. far notice, wa E 
1 came into the heriff's office. 8 

; 80 if Fy trader procure. hig goods fraudulently. to 
be taken * execution, or makes a fraudulent. fale. of 
255 jt is not an ky of. Wake, n 
agaioft creditors. - 

Therefore in an ile from the court of Chancery | 
$9, try. whether Gray. was a bankrupt on ibe Sch of 
Agr it, On a ſpecial caſe, it appeared that Gray had 
| borrawed money from Spettifwoed the defendant, = 
| — a bond; apd warrant of attorney to confeſs = 

dement. Steel eptered ug judgment, Lon 
ks execution which was executed the th of 

; The *tranſaQtion” however was kept ſecret ; the | 
t officer in 7 8. thon appearing to be an indigent 
relation of f Gray 5, who, continued. in buſineſs as a 
coach er, until the. 25th May. when he was 
arreſted, and an inventory made out, and the goods 
ld, the money remaining in the hands of the ſhe- 
riff. During the time the bankrupt remained in 
polleflion he contradted large debts and paid to. the 
defendant on divers ,accqunts,, 12907. which was 
= =. Ha the debt. . Judgment, aa being 


MP did — appear 88 that the, Fee 
_ ES, N. 2 2 nnen wed 7 Win- 

5 ce 12 he bank 1 15 10 
| Lord t fruck me. at. the, beſt trial, 
\ RB, that execution A SKEY, not come within the word attach- 
ment, A. conceal | execution . could: have no 


3 3 it could not prevent. an pen 0 
ER 4. 2 cution taki 7 5 By | the. xuſtom a Th 
3 OY © cook in hl progres 


b eee T 


24 * ach 98 6 ue _ i 0 

N 1 * ah 3 185 

2 . aws are to 4 1 ally. 
Upon che ſecond trial, T be mimed up to 8 


cht '&xeeution Was Kat 0 ſtatute. The 
tfiought"it was a d je debt „ and that the. EXE= 
cution Was — | TOE 10 op 3 
2 44 8 8 8 the interval re- 
N ale ro 
— account of the execution, but to other, 'debts ; 
"this rück : me ſtrongly as A fraud againlt the other 
bs Ereditors. - 1 do * however | now extremely. doubt, 
whether an execution is an eehte Several 
of the ſtatutes, ſay attachment i in London, or other 
places, © There is no caſe, nor . diddum to ſhew : an 
- Execution to be an attachment, which is ſtrong. 
I ſhall give no opinion on the matter; it being 
unneceſſary here. An act of bankrppte) / being 4 
kim, there can be no ack of bankruptcy by con- 
ſtructi Mon. In Patri v. "Roberts, 4 3 4 


1 4 'S. ade - 


great, fraud, but it could. not be m 


was bon fide and adyerſe, and the agree e 
made aſter the execution came in, and prov 


continued from time to time... n . 
It ſeems the ſubſequent agreement cannot be a 


| procuring hho execution, AS it takes away the 


of it in caſe of a ſecond execution, therefore the 


day of the bankruptcy was the 10th of Moy. 


Mr, Juſtice Aen. The lien mult be aftenlible, . 


| andnot real, and muſt be in truſt for the bankrupt. 


in Gray, and di d Hot 1 to | 


ew exxcpion ws not eee ed by te bapkrupt.. Many | 

Ges: frauds Are. not within "th e as, and ee 

VVT 
Mx. Jultice Abburft. It ail exveation oe with . 4 25 


in ce ſtatutes f here is a poſitive law, . 4 y 
Tune 3 "the crime cannot be e againſt che 
ten of the 58. 0 
The court ckerefore b beld = "not gg. 
e Sch ot eil, and the ver , d red for the 


Clatey Ve Dees 
| de et ſions in Which the court des 
as +. the opinion given ig Hern ö 
| 8 Ep execution, tough It it 
| | . dit, Being voi 
of dchelf n 


- not - l 2 4 
4 
„ 5 * 


2 {he ſelves (equivocal, 3 

_ explained by ejrevaſtance® 5, for to bring them with» | 

i de par And meaning of the ſtatutes, it is 
az 116 abſolately nedeſſary⸗ they mould be done to defraud 
75 Aug del) Sedeess from reedvering their jut gebts, 
be better to obtaif a clear; and comprenen ve . 

„ew bf the decifions upon the ſubje& of this chapter, 


FG. 1 wan conſider ſeparately e each act of bankruptcy. 
* upon een any queſtion appears to have been rail- . 


"0 NONE das the the" aten of bankrupts are 
local | 


- 


. 


— Bankruptoy Lab 


I —- 
tries, or other dominions of the roam of Great Cop. gone 
Britain- $64 e eee ene ”_ 1 
Daria the realm, will not be 20 38 16, ; 
bankruptcy, ee. with a view of defrauding | 
or «delaying creditors ; but if it appear that they, 
are in fact delayed, by ſueh abſence, it will be the. Wee 
ſame as if the original departure was, fraudulent. na 
"Therefore one Weoodier a meroet on. Ludgate Hill, nul. N. P. 34. 
who ſled beyond ſea, for the murder of his wife, 
whereby his creditors were in fact prevented from 
.. . 
ane bankruptey. 1 e en er Wi | 
© But trader going abrbad, ue avoid performing 74 
a duty, will not therefore be a bankrupt, as if it be 
to avoid an arreſt upon an excommunicate capiends, or 1 bin 
the ſervice of proceſs: to-inforce a decree in Chan- 321. 
cery, unleſs'it be à deeree for the payment of mo- 
_ ney ; but if creditors, by ſuck abſence are delayed, 
and defrauded, it then becomes awadt of bankruptcy, | 
according to the principle of Waoodjer's caſe. a At ys - 
Beginning ts keep houſe or atherwiſe to abſent big. 
Denzel toa creditor, is primd facie evidence of this all- N. P. 39» 
a& of - bunkruptey. But as the ſtatute requires; it 
to be with an intent to delay or defraud. oreditors; 
the mere denial is therefore capable of being en- 
plained by cireumſtanoee, ſuch as ſickneſi, com- 
pany, buſineſs, or even the lateneſs of the hour; 
for Lord Hardwicke: held eleven o clock at night a en 
very improper” hour for creditors to call, and that 1 Atk 20. 
a man's denying himſelf at ſuch an hour, would nat 
make him a bankrupt. Neicher will an order bỹß 
the debtor to his ſervant to deny him to ereditars 
be ſufficient,” For whore à trader gave orders ta 
I F 4. * nus 


. 
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* + © w*7 
- 


 / 
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. 


* 
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F y a © 4 

; 


hoo eee 
Au bie was not actually denied ta s creditor, 
8 till the a8th, the court held -the actual denialy and 
dre onder'$0 deny, Gonſtitutad enen 
os FEES Lupton - * e ue JG 41 $6245 e437 "14? 
| . * E 
. ing n hauſs ei bie own; or on ſhip toard; is an 
458 en eee ſiõ· a miller-beeping in his mill. 
* 7 Ay keeping hows: for che purpoſe of delaying | 
ö „„ very thort-timey will be an a 
„ barikvgpreyq notwithſtanding tbe party after- 
wee goes "abroad, a app in publick.” Fhis 
| = indeed is contradicted in one. eaſe, where: proceſs 
Cro, En- 13. doi iſſued again J. &. to arreſt him, he kept 
dis houſe to ane himielf-from arreſt; but afterward 
r to other places, an} when 
BENE: hobaard ageim of a new: proceſs out againſt dim, he 
| nere afterwards went 
ad erg: and che caut held be: was not wickin te 
favaten af bankrupts,. hecauſe he uſed ta go at 
large, and is might bei that bis poliey would not 
| panne the ſerving of the * for he might 
„ ++» becmepeithab ute 
5s i Dinichwanchonity e d inen dais holmnyifoct iveice- 
eee 
erat. Rome, and dealared - he did fag. to avoid the 
ceonſaiquenct of u ſonnmer arneſt, had by«this conduct 
. 70 commit ted an act of bankruptcy,. the caurt of Com- 
men Plvas, was of opissen that he had. And in 2 
Mal! later caſe, it was held that, a trader leaving 
Hall's caſe. ee arge esse Ter erer 


Stra. 309. 
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10 ens der wen; ad then benin bait ws” 2 
10 of bankeupt ey. 


2 
” 


A general deniat will not be . 7 Vin Aha 6, 


de a denial to a creditor who has a debt at that 
time dus ſor-if her is only a creditor by a note pay- 
able xt a futwe day, a denial to him will be no act 
ef bankrupecyy the ſtatute requires a keeping houſe to 
defeat or delay creditors of their debts, which cannot 
be where the creditos.has no debt due to demand; 
nor will deniah tu a perſon coming on behalf of a cre- 
| ditortudemandidebtibe within the ſtatute, Accord- 
* ingly in an action of: Yu, brought by the affignees 
_ of abankruptfor a parcel of goods taken in execution; 


Lord Camden was of opinion, that in point of evi- Green 


dence, the action could not be ſupported unleſs the 
Plaintiff proved, that the perſon toowhom the bank- 


who came in behalf} of the creditor, was not ſuſi- 


| Gent, and this, though it appeared, and wit given in 
| evidence, that the bankrupt had been denied to many 


„ Ra IEEE abi ey 
daily till the commiſion-iflued. - 3 20190-63000 OY 


I frequeatiy happens — ir alociing 
eircumſtances call their creditors together to inſpect 
their affairs, and determine whether a commiſſion 


viſable, it is uſual for the trader to deny himſelf to 
 acxeditor for che purpoſe of making an act of bank- 
runtayHoweyewz it is doubtful how far ſuch con- 
certed denial will be an act of ED 
eee, Nen. 


W 
g = 


8 
1 
= 


rupt had been denied pnretedentiyico the execotion, 
was a creditor, and he ſaid being denied tu a perſon 


1 < 
94; "ye 03 $4 * The * - 
i 6 - g F . 
* 89 4 bo : l | 


1 1 r 


9 


'P 2 
l . 5 ; F "oo 
| n 
uu or defrauditha ereditot, but it is clear that a denial 


__  , -» bankroptey' committed by conſent und agreement 
e wd with weed cb a third perten not privy! es 
uch agreement f certainly, ſaid his Lordſhip, the 

___ ++ -  bankrupthimſelf, and all thoſe who come in under the 

; | commitſion, are concluded to ſay any thing againſt 
it. But the relation of à commiſfion of bankrupt = 


dil to the time of committing the act, though uſefu Fro” 


4 Kara prevent-frauds;; is ſufficietitly-bard already upon pri- 
UG | s 4 
vate perfons'; nud ought not to be extended further. 


An act of bankruptcy in the eye of the law is con- 
——— ee e che crime oh, 


eee er e previous conſent and 

Aa agreement (490. vt%as eee art 

Bull. N. P. 39. © And corre been variouſly. determined 

„ at M rium fat Ls Chief Juſtice ruled that a 

2 denial by agreement was no ad of bankruptcy. On 

Prnley's. |: the-contrary Mr. Juſtice Forfter. held, that the bank 

Bull. K. P. 39- rupt's being denied to che plaintiff's clerk {who was 
| | ſent to demand money in conſequence of 'arrigree- 

ment made àt à meeting of the ereditots two hours 

| before; at which the bankrupt and the plaintiff both 

were, ) was ſuſficient. But; however the point may 

ö | 7 

dior to deny himſelf to a ſervunt᷑ ſent by the credienn 

ſor the expreſs 1 of grounginy eee 

| 5 NE on ſuch deni. Nh n ris od [irs „ WD Loney 

1 — Departing from his colling-hoyſe, may become an 

3 Bur. 434. , act of bankruptcy or not, according to the motive 


by which the party is impelled ; if it be dane with a 
55 e 


dy agreement bannt be ſaid to be with either of thoſe 
: evi intents, 25d Lord Aang. in Neher v. Sb b. 
53 ſerved, he much doubtedd how far ſuch an act of 


; , 
n 9 —_— aan MS Sends eco du dns 1 cs £m Hes as as DAM 


Ot; ile a at —— 785 9 


nem at defrauding his creditors or, even, delaying u 
them, and his abſence but for a ſingle day, it will de 2 Stra. 309. 

an, act of bankruptcy, and his very abſenting himſelf py; ves 
is ſufficient primd. facie evidence. of an intention to Meri of + ,, 
defraud or delay bis creditors, but it mult de a vor Prius, before _ 
ry, abſenting, and not by means. of an arreſt. Gies de . 
as keeping houſe to avoid performing, a duty | 
185 got be an a& of bankryptey, ſa neither. will the LS 
departing from 32 houſe, gn dye weer. . . 
fon; for 8 is 4 bo Wh ta, a avoid. the payment of. 
money. W ch marke the. inſolvency, ; and therefore 
—— — at of hagkruptey; eanſequently abſcond= x: E 
ing to avoid an attachment, upon. an award, for not 4 
delivering of goods, is not an act of bankruptcy, but 
en the other hand, abſconding to avoid an attach- — 
ment, for non-payment. of — in purſuance of 
W wi is within the ha e 

1 himſelf to be — An N i in Der. 
dend does not make one a bankrupt, but in the sten, 114, 
2 palatine of Durham it does. However an 4 
outlayry e does not appear to be an act of bankruptcy, . n 
yaleſs it be ſuffered with zn i intent to 5 ere. 3 _ * x, 25 
itors. s a 12 
Lord Chief. Baron Gas adds, al ie the out= x 
bay, be Jeverſed before the commiſſion iſſues, or for... >iatLv vrt 


| be © an act of baikruptcy.. But this opinion is. FP 
| 8 by the reſpectabiſi ity of that author alone, 4 
be quotes no authority and therefore it may be tea>., nt 
ſonably doubted whether ſuch poſitions can be con- 3 * 
fidered as law; for if the outlawry was originally 
fraudulent, and intended to defeat or delay creditors, 
it. N * that no e event would be 
* ſuſſcient. 
8 


* 


0 Pe Ginkerpty. 


Amehent tea? the fragt, er prevent he ef of 
che bent bt laws. or 160 £24 £36 DINER oof 3 
mn mann pit, it to be intended 7 volun- 

G ü e fot dhe! And if a pertom eapubfe of piy- 


e - ming wilt notwirhfandnig, from fraudulent'motives, 
-.-- voluntarily go to priſon; it is a 2 of bankruytey. 


B. was atteſted for 28 . arid though he had 40 


. lucd eien to pay the debt, yet choſe rather tö g 
prog, in order, as he decldted, ep force his tft Wes 


to dome to 4 compoſition. Phe Lord Chancellor 
Rid, this ig an act of bankruptey within 1 Pat. x. 


;  / MougtiwichoutſucdnbitfyibMling Kinifelfe6"prifoi 
dn tio aft of bankruptcy, uilels tie Tay there two 
months; otherwiſe where the party procures kitaſclf 


(0'be'atreſted on 4 ſhaw debt, for wat by the Mitute 


of Elitabeth is immediately an act of bankruptcy. 


 Willingly er fraudulently prschfn bis got ta be gt- 


 tachel or Jequeſfered, which is 4 plain and direct en. 


ee deavour & to diſappoint his creditors of their ſeeurſty. 
OT, But an attachment out of a court for default o 


85 


od neben Hot an act of bankruptey; nor 11 0 


reQory impropriate, and the tithes are ſequeſtered 


for not. repairing the chance], will he thereby be⸗ 


Eff - 


come a bankrupt. "The attachment here meant, 


and which the legiſtature had in view, is that tort of 
attachment by which ſuits are "commenced, 45 in 
| London and other towns where that ſpecies of proceſs 
| is uſed ; therefore a fraudulent judgment and exetu- 
tion ſued thereupon, was "held not to be procuring 


goods to be attached within the words of this act. 
© Mating any fraudulent grant « 6 conveyance of his lands 


l and fenements £9005 or chattels, A fraudulent grant, 


9 come within the meaning of this fiatute, muſt 


1 
71 


ors as of Bankruptey: 


weapons fraudulent fale of goods, not 
by deed, is no act of bankruptcy in itſelf ; but being 


cheat innocent perſous, in order to ſecure particular 
creditors, is a fawn a8 e ſale 
„ grant or Conveyance. Salons. — he 
Ratute 13 Zliz. or 27 Hlix, is an act of bankruptcy, 
A grader before be becomes a bankrupt may pre- 
fer, one creditor to another, and may pay bim his 
debt; or may make hirp 4 mortgage, with poſſeſſion 


delivered, or may affign part of his effects; but a 


preference of one creditor to. the reſt, by conveying 


whole bankrupt law, and an act of bankruptcy. 
Therefore when a trader by deed transferred and 


afgned all his eſtate and igtereft i in certain premiſes, 


and alſo all his ſtock uſed and employed in the ſe- 
veral trades he carried on, and all his changeable 


Bock, debts, c. to one De Mattos, for the purpole 


a ſcheme concerted at che eve of a bankruptcy, to 


by deed. all his effects to him, is a fraud upon the 


1 


eee : 


of ſecuring him the FE-payment of money he ſhould 


, advance z at the ſame time continuing (himſelf in 


poſleſion of every thing conveyed by the deed, hav- 
ing nothing of value but what was comprized therein. 
He was held by this conveyance of all his ſub- 


Lance, though by way of ſecurity and for valuable 
conſideration, to haye committed a N | 


rute... 
Whether a; nein be fair n 
often. a queſtion of law, it is the judgment of law 


upon facts and intents, but valid tranſactions as be- 


tween the parties may be fraudulent by. reaſon of 


borin, colluſion, nnn third per- 


ſons. 


% 


- 
R 


2 Burr. $27. : 


* or ine ar ot 'Bankeuiptey. 
we, Of che nature was the cafe f Wirly v 
© Midas. Thy: "TPP Mattos, and alſo N v. Day, where Lawſon, 1 
>. Burr: 927- trader being indebted to hen, and finding he could 
2 not ſtand his ground, affigned to Wi/ſon every thing 
be had in the world to ſetute money really due to 
kim, and which he was liable to pay on Lawſon's 
count without liquidating the flini. ' No poſſefion 
'+ + +» "Wa$dlivered, but a letter of attorney was gisen 20 
de Nhe (who was clerk to Lawfm)toxelen, 
|  Tecelye, diſpoſe,'&:. But the goods corttiled 4 
"Lawſon's houſe. No notice was given th he deb- 
tors of Lauſim, till Lawfon went off, which was in 
2A ſew days after. The court obſerved that this d:ed 
woas made to prefer Wilſon do the bankrupt's othet 
| creditors. That it afligns all his property, and inveſts 
dais own clerk with the management of his effects, 
= Vinſtead of the 'conmilioners.. And they held 
. | him n Ni r ern executed the 

g ee 

Not will che caſe be different if the alignment is 
made to indemnify a ſurety, for the inconvenience 
and miſchief- arifing from an undue preference is 
e ſame; therefore in a late caſe, where it appeared 
ddt the bankrupt bad berbewed ef Mr. Bartlm a 
Mate. ſum of money, for the payment of which the de- 
. ſendant became ſurety in a bond. The ſurety was 
2. ch never called upon for payment till aſter the bank - 
ruptey. The bankrupt conveyed to the defendant 
(for 500 years) a copyhold eſtate, and all his ſtock 
In trade, and all his perſonal eſtate whatſoever and 
v hefeſoever, and a nominal poſſeſſion was given by 
Ne e ee e Th. ev, waging in 


e t . 64:36 Hakan cfg 


© as 
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e the un ur Banirbptey. | 
dhe debd, cht till the defendant . 
ſhould not take aQual poſſeſſion. nr CENTS 
i Lord Mansfield faid the only Lily wes es bd 
a'doubt after all the cafes that had been decided. It 
has been ſaid over and over again, that when a man 
- conveys all his ſtock in trade, it is an act of bank - 
rupte y, for it deſtroys his capacity of trading. He 
eannot n for all belongs to 
another\man. - Another reaſon ee 
cteditors neee their debts. 
And though it may be faid* this conveyance" its 
within the ſtatute of Zliz. and fraudulent, and will 


not therefore have effect, yet if it is fo, it is an act of 


bankruptcy for every. fraudulent deed is an act of 
bankruptcy, His Lordſhip added, that this aſſign- 

ment not being to ſecure a preſent debt made no 
: difference; e e er AG s _ 
- when he became acreditor, ' 


le further obſerved, there was nothing W 


the caſe that ſhews the ſurety knew of the aſſign- 
ment, it ſeems as if the bankrupt had applied to his 


far and conveyed all; if he had conveyed only che 
copybold, and that at the requeſt of pe Bret: it 

eule have been good. 

A trader being arreſted for tebt, Adfired. the 


Dailiff to convey him to Egfte's, a creditor, whom he 


1 


. attorney to make this conveyance, who went too 


= T4 = ' 
Butcher v. Bae 


Dougl. a8. 


. requeſted/ to bail him Ea, refuſed But the 


trader propoſing to execute to him a bill of ſcle of 
„beg for the debt for which ke ws arreſts, 


ſheriff's officer accepted. On We ſame evening the 


\ 


| and alſo for his debts to him, he conſented to give | 
115 a bond payable at the return of the writ; which the 


F 9 trader 


3 


„ 
>” 4 
i 


effects whatloever to Baſſey, with power to enter 


committed an act of bankruptey by kerping houles 
and ſoon-afterabſconded.. ot hn 


£ lent and an aft of bankruptey,.... & 0) IRAN TY 


MN IT 0 1 Ai 


—— Borat: 


1 of ſale of all his goods and 


into pollefion- of the eſfecte, The ſame day he 


Lord Mangfeld ſaid this was a s 


D The bill of ſale was a fraud on 


all the hankfrupt laws. It was a conveyancę i all 
be had in the world. Was * for this man 
to carry on his buſineſs after, the bill of ae bad 
ſwept away all bis ſtock and effect? 12 
This conveyance was therefore held-to be fapdu- 


An equal diſtribution / among creditors . who 


"__ give 2 general , perſonal - credit to the 


8 bankrupt, is anxiouſly provided for ever ſince 
tte act of 21. F. 1. c, 19. therefore when 2 
bankrupt by deed conveys all his effects to truſtees 


to pay all but one creditor, it is fraudulent and an 


act of bankruptey. For where a trader made an 
aſſignment of all his effects, goods, ſtock in trade, 
and book debts, (except houſhold: goods, watches, 
plate, bills of exchange, inland bills, promiſſory 
notes, and caſh then by him) to truſtees in truſt to 
pay themſelves and all the reſt of his creditors, 
eercept Ford... But the truſtees declining to 


act under this afligawent, he executed another, 


5 wherein the truſtecs were to pay themſelves, and all 


the creditors mentioned in 2 ſchedule, (in which 
ſchedule Foord was not included) and in this ſecond 


affignment a large parcel of ginger, as n * 


. 


Of ue an of Bankruptey:: 
Lord Hardwicke was clear, thatthe executing the 
deed was an act of bankruptcy, whereuponz, the cre- 


ditors mentioned in the ſchedule -conſenied.to waive 


all benefit or advantage linder that, afignment. ; ho 5 


But though 4 conveyance by deed: of all a 


foes effects, or ſo much of his ſtook i in trade, | as to H 


| diſable him from being a trader, or all his bouſhold 


goods, i is itſelf an act of bankruptcy; a conveyance of | 


partiis. very different, that may be publick, fait and 
honeſt, As a trader may fell, ſo. he may openly 


transfer many kinds of property by way of ſecurity; 
What aſſignment of part will or will, not be fraudus 


lent, muſt depend upon the particular circumſtances | 


of the caſe; but a colourable exception of a, ſmall 
part of his eſtate or effects will not prevent the deed 
being declared fraudulent, for the law will never 


ſuffer an evaſion to prevail to take a caſe out of the 
general rule, which | is ſo eflential to juſtice. There-⸗ 


fore in Gayper”s caſe, the exception in the deed of his 9 


bouſhold goods, watches, plate, bills of exchange, * 
inland bills, promiſſory notes, and caſh then by him, 
and a large parcel of ginger, was, conſidered as colour. 


«477% 


able, and not ſuffered to prevail. The intention ef 


the deed was fraudulent in giring an undue and ille⸗ 


gal preference ; ani therefore * not be laden: 
tiated by ſuch en exception: 


6 


= * 
+ - + : 


So where John Applefard, (on the zi ef Hanes Wa Mine 
wb) in oonſideration of 300/.affigned to the plains - — Rep. 


tiff Law, two leaſehold meſſuages, and all his ſtock in 
trade, by way of mortgage for 300 and intereſt: 
but his houſhold goods and debts, (which were very _ 
wanne) were not eee The 
I I 501 
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; 
- 
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er en of Biieripley: 
D 2 1 the tay,” fo that the motigate 


On the th bf Augul, wy t. the feld Applyera, in 
_ conſideration 5 77 2007: and 4ol. more; bar- 
_ Ealiiſed ahd ſold afl his hthats goods to the ſaid 


: Law, by way of mortgage for the ſald 340 J. But 


* ee eee the com- 


miſſion afterwards iſſued) were not included in this 
bill of ale.” On the 15th of September, 177. 2 


tds Bon or batkropt iſſicd agaitif Appleford, and 


| Compton v. : 
. 
= 


5 * e mw —— for. Next 


hs good; und Roth in trade were ſeized under the 
fail commiſſion; and the de plaintiff perttitres them to 
de ſeized and fold.” 

© Hpleford; till a wert time befote the commiſſion 
100d, Carried ön His trade with erbat. 

© The court ſaid, this deed created an infolvency in 
this trader,” It is an affgninent” of all bis ftock in 
trade, without which, he can carty on no buſineſs, It 
s of all his ſubſtance; except his houſhold goods and 
debts, which alone were inſufficient to diſcharge his 
incumbrances; and therefore made him inſolvent. 
And if the deed be in itſelf an act of bankruptey, the 
mortgage of che en nl gn l is 2 
void and fraudulent. 

- And in another n dee Kling ki es- 
Sage on the decline, but willing to give a-pre- 
ference to ſomie favourite creditors, made an inven- 
docy of il his goods and Rock in trade (ſome few 
eee the amount of about roo J.) 
and at midnight made a bill of ſale of them, in truſt 
to pay thoſe creditors their full debts; leaving debts 


3 g morning 


[* 


Or , a of Um, 
morning be abſconded, and — hk 


ruptcy was afterwards taken out. 
Lord Aufl, at Ny Prins, ruled this to be an 


a of bankruptey. He told the jury the deed created 


- al inſolvency. The aflignar mult go off the next 
morning; ' elſe his poſſeſſion will be colourable. 
The intereſt which is omitted in the alignment, i is 
tos minute to make a difference. The aſſignor has 
given up all his power of trading for the future. 
_ His'ver ſign, and ſign - ĩron make part of the goods 
iffigned. And another ſtrong badge of fraud is the. 
ſuſpicious hour at which the tranſaction is done; 
being only twelve hours before he actually went off. 
He was therefore clearly of opinion the deed was 
fradulent and void, 


* 


44 vi * 


An aſſignment by deed of part of a trade effects 1 Burr, ati. 


Will be good, if made Bond fide, and poſſeſſion deli- 
vered; and indeed the not delivering poſſeſſion being 
only evidence of fraud, may'be explained by circums 
ſtances. 


Leigh, a Turkey merchant, by deed dated 8th June, Jacob's, 


t709, fold and conveyed particular goods, in the 7. Bur. 478. 


hands of his factors, to Snelling in truſt to ſatisfy, in 
the firſt place, à debt of 15004. due to Snelling him- 
felf; and then a debt of 1551/7. and intereſt, due to 


Meri; and out of the reſidue to pay ſuch of the 


bankfupt's creditbFs, as = with Aris conſent, 
mould direct. 
And, if there ſhould te ao es after the laid 
Snilling's and Morliy's debts were paid, and ſuch ſums 
for which they were bail or ſecurity for the ſaid bank- 
LT was <o be paid to the ſaid bankrupt, 
2 8 


1 #5 
no . 


: : 


. Burr, 478. 


Unwin v. Oliver 


1. Burr, 481. 


'Dfthe Alt of 


= * 17 


The truſts of this deed were mmedinely and openly 


carried into execution. 
Upon a trial, the jury found he became a bank- 
rupt on che 11th' February, 1709. Lord Mansfield, 


-oblerving upon this caſe in that of Morſch v. De- 


mattos, ſays, there may be many reaſons, why the 
deed was not found fraudulent upon the trial. Te 
was executed on the $th of June, of ſpecific goods, 
and was immediately carried- into execution, 

act of bankruptcy was not till the Fe follow= | 
ing, and no ſuggeſtion that in June, Leig Om | 
of committing an act of bankruptcy. 

So the aſſignment of ſeyeral debts mentioned in 2 
ſchedule annexed to the aſſignment to indemnify the 
ſureties of the aſſignor was held good, he not 
becoming a bankrupt till a month afterwards, and 


it che time not having his ENCE in con- 


r - wa 
But an aſſignment by deed of only part « a 


_ trader's effects to a fair creditor, will, notwithſtand- 
ing, if done in contemplation of bankruptcy, itſelf 
become the very act. There is indeed a caſe which 


appears to contradict this poſition. Where NMercott, 
a goldſmith, after ſhutting up his ſhop, being in- 
debted to ſeveral perſons much beyond what he was 


2 able to pay; in contemplation of his bankruptcy, and 


to give a preference i in payment to the plaintiff Small, 


who, upon a preſſing occaſion, transferred to him 


[ 


and his brother 500 J. South Sea ſtock, upon their 
engaging, to transfer to him the like ſum in the Sourh 


: Ses ſtock in a week or ten days at fartheſt, bog giv- 
4 55 note for. that purpoſe. EB A 


"the 29th of September, 1720. they — the 
albgnment of their ſhare in a wine partnerſhip with 


* 


of the Ac of Ba mk 


Oui, amounting to 300, carried on 1 in i 
name, (in which they had two thirds, and Ondley one 
third) as a ſecurity for transferring - wag South Sea 


Rock and reciting the truth of the caſe. 2 
They, at the ſame time, aſſigned two ſeaſchold 
eſtates to Small, for the ſame purpoſe. | © i 


This affignment was made without the privity of 
the plaintiff Sal. Norrotts never opened their 


ſhop again, but the very next _ rr. A this 


| alignment went off. 


The Maſter of the Rolls ſid oi afignanent was 


good, and eſtabliſhed it. n 


And it has been alſo ruled at Ni Prins, that 2 1 
| trader afligning half his ſtock in trade to his mother, = 


in part payment of a juſt debt, the very day on which 
he called his creditors together, er an act of 


Dankrupt cup... ibn 


But the eee eee Oualy, 


has been ſince much ſhaken by a deciſion in the 


court of Common Pleas, exprefsly upon the ground 


of an aſſignment of part in contemplation of bank- 


ruptcy, being in i itſelf NEE: WY an Pop wag 
bankruptey, ' * 


| 


fas; in Sanden Wa wade with. Linton. | 


2s intereſt, being in | inſolvent circumſtances, 
aſſigns one third part of all his effects to the lender, 
who is his brother. Poſſeſſion of the goods was 


delivered inſtantly upon the affignment being made, 


and a clear act of ownerſhip exereiſed by the bro- 
ther, by his expoſing them to ſale, and carrying on 
the trade, nor had he the leaſt knowledge or ſuſpi- 


b ee nnen the 


, «wv TC 


* * , - 


W | | he BL 9 a . © ming. 


47s 


— 


Smitk 
lack, Rep, 


> 


Of 4he {7 of PBonktuptcy. | 
- waking the deed, r abſeonts, and he is de= 
clared a bankrupt. 

The court ſaid, if they mond Jet this deed and, 
they ſhould tear up the whole bankrupt laws by the 
mats. It is a bill of ſale made by a trader, at a time 

- when he was inſolyent, and plainly had an a& of 
bankruptcy in contemplation ; it is partial and unjuſt 
ts all the giber-capditars, "They horetors del * 
| deed void i 
Deren v. Watts, And agreeably to this . the 1 of | 
| Dough 86; asg i ſome craditors to ſecure the payment of 
maoney due to them, and then in 4ruſt for. the bank 
By 1 25 " mpt, Maß held a ſtaud, and an act of bankruptcy; 
besauſe date in immediate, cntemplation of becom- 
ing s baakeupt. It was 3-voluntary afigament,. and 
though the motive might not perhaps be culpable, 
6 22 the tranſaction was contrary to 5 F e of 
- EL Es the law. Can Ja e 22h to 171, 
» Pnocurung am pretation * I «hob bm 
Ts full eat iy privilege of poriianent, 
Bkinn, 279, — Kean ene be grote a6 he King's lean i 
3 does not wake him bankrusz t. 
By the 7th Ann, c. 12. |. 5. declaring 33 
> bless of ambaiiadors 89d their train, it is coated, 
Pet ud merchant, or ther trader whatſoever within 
+ +» theddeſeription wanting grant busen, 
hall have gny bene ft hy ht t. 
.. dots foals ltr fucd arrefs hiv in 
EE a pejio aun nuts ae meine ee em 
| er demie in prijenfor delt. | 
7 Burr, 439+ The ſtave docs got webs the mere wales wenked 
add N bankruptey>.' The moſt ſubſtantia} trader 


PEI be arreſted; * the preſumption of in- 
n ſolreneyꝛ 


o 
> 
* 4 
8 
. 
* 


" 


t tbr dt of Banktuptey-— #1 


| Golvency ariſes from his lying in priſon. two months, 

without being able to get bail; nor will this prey | 

ſumption. be obviates by. a. mere formal bail. pus ip | 3 

for the purpoſe of changing from one cuſtody to an- 

other, Where bail is really put ig, tue bankruptcy 

only relates to. ihe time of the ſurrender j but. When 

it is only formal bail, it will have relation to the firſt 

arreſt, Therefore a man arreſted in Tant, and brought Roſe v. Green, 

up to Landes to be bailed, and immediately ;turned 

over to the King's Bench ptiſon, where he lay tw 

months, was held a bankrupt from the firſt arreſt.— 8 

In a caſe where a man was arreſted on the ad of Ma. 

and on the th of May was charged in cuſtody with that 

at the ſuit of the firſt plaintiff, when he was diſcharged d 

put of cuſtody a8 to him, and gontinned in rina ee . 

the ſuit of the ſecond plaintiff till the th of Juh. | 

The court held there was plainly an act of bankrupt = 

ruptey on the ach af Ah, whatever: diſpute there 

might he as to ĩts being a bankrunteꝝ an the ad. 5 

It has in one caſe been determined, that lying in | 

priſon two lunar months will make the party bank- 

rupt from the time. of the firſt arreſt ; and though the 

commiſſion is taken out before the two months e- 

pired, yet he appearing to be bankrupt by relation to 

a time before the ſuing 1 it out, it is ſufficient. |. * 361 K 

ZBut where 4. being arreſted puts in bail, afterwards Bul. u. P. 15 

„ in diſcharge of his bail, and is above 
two months in priſon, he is a bankrupt only fron the 21 
JJ ·˙ n 
UG DC MINTEYY EW... 

 Billingbur ſeems to be of apinion, chat iſ a perſan Billiogh. % 
les in priſag o months on an arreſt upaꝝ a bon 5 

gant — WH 4 Ly hefore 


gd or u an or be 


1 before the day of payment, in order to oblige him to 

| find furetics "according to the cuſtom of London, that 

oo. 2 chi will be an act of bankruptey; but Serjeant Gd. 
- : inge doubts: this poſition, becauſe, though i it be debitum 

i pant, and fo 2 releaſe of all debts; will bar it, 

Het it is nöt properly a debt within the words or in- 

tent of the ſtatute for that muſt be ſuch a debt, for 

a ich a cauſe of action is given, and there can be no 
eus ol aRion properly till the forfeiturez for the ob- 
wen ie guided by the condition. But perhaps this 
1 5 „ve mw Fveltin Wor em” in lac ane an for 


16 "(ram hence Bilingbing Gee ii) „ Thar che 
3 the debtor beſore the day of 
% payment to drive him to find ſureties. It is dif- 
Hob, 86 | Feremtly alleged in Hab. where it is faid, “ If a 
H«{ebtor decome-fugitive, he may be arreſted before 
the day bf payment. Now, if the cuſtom is there 
Truly Rated, the debtor cqunot become fugitius with- 
but Sommitting another clear 28. of bankryptey, 

#4] — biz Abſenting himſelf from his houſe. 01860 
2 A» Brltggoarrefhedfor 4001, or mor- juſt" debts foul 
 Yſeapy-out of priſe. The act clearly: intends ſuch an 
eſcape as ſhews he means to run away, and thereby 
d defeat his creditors; it muſt be an eſcape againft 
the will. vf; the ſheriff, for a man ſhall not be made a 
4; A. u tf * criminal where ke has tot the lea ee non 

: to diſobey any. law. 10 9% h 14 abs 
. v. Green, 2 fl. Thetefore, a man h eee in Ken, and 
ee coming to ton in cuſtody of the ſheriff's officer, 
; | vas permitted by him to call at his attorney's houſe 
OE * in the city, and from thence immediately carried to 
Nane W obedience to 3. Habeas 


Idle þ Cpu 


1 7 


Ok the At of Bankruptcy. 9 
Corpus, was +held not to be an eſcape in the 
ſenſe of this act of parſiament, but that he remained 
ſubſtantially in cuſtody, FEY his ON, 
carried into anotber,county.., © _  / 
It is not an act of bankruptcy bre 2 At freretly 
to convey his goods out of his houſe, and e. mann, 
them, to prevent their being taken in execution 
Nor to give money for notice when a writ ſhould Bull. N. P. 46. 


come into the ſheriff's office; nor for 2 'banket to 7 Mod. 139. 


refuſe payment, If he appears, and keeps his ſhop blend. 35. 


open: So if a trader procures his goods fraudulent, Caſes in Chan» | 
ly to be taken in execution, or makes a fraudilent 7 

| ale ef them, unleſs by deed, it is not an 38 — 
bankruptcy, though void againſt treditors, © © 4 Burr, 2478, 
An act of bankruptcy, if once plainly committed, 1 Salk, 110. 

van never be purged, even though the party continues | 
to carry on a great trade; but if the act was doubt- 
ful, then circumſtances may explain the intent of the 
firſt act, and ſhew it not to have been done with a 


view to defraud creditors. But if after a plain act 
of bankruptcy," à man pays off, ind" we bent; 
Ele 


laune Dun. . An * 
160 


ö | | 4 
«a +4; 4%; Nn 2 Kt * 2 7 is 


. SE r 


l qa [73 BEb.. $7 ie ENT 2 en . 
: nee 

00 * declaring the Party Bankrupt, the 
Seer de dis Eftetts, and e 
. 1 8 i bis Sytrender, well 627% S ITT 


4 - 4 $$ welt 5 1 * 2 1 2 


DAE 5 . 35. 4. 426 - Thay, th 


„ 


9 2 Wor « jng.in, the execution of any of the powers, and 
T & apchorities. gigen, and granted by apy, aft. gf gar- 
„„ 5; hamens. in force Concerning. bankrupts (unleſs 
„is be the power of admiviſtring oaths to the. came 


_— e 4 miſſioners) until ſuch time as they, reſpeRively, 


< ſhall 'have 1 97 . 99h. to the effect nn, 
ie i 60 fl. ; 4 


* SONY} en Is 0 
7 er nn een 
e ee that. 1. will, faitfull impar- 
fs al x * tial and boneflly, eccvrding to the beſt of my Atill, 
2 execute the ſeveral powers and truftss 
* repoſed in Wy, 93: 8: eri. 1 
* bankrupt againſt 
e e d e 
| | 80 help me God,” 


_— b ieee eee 
1 miſſioners are hereby impowered and required to 
| tic adminiſter to each other in the fame commiſſion, 
8 ic named and authoriſed ; and they the ſaid commiſſi- 
| &« oners are hereby required and impowered to enter, 
* and keep a memorial or memorials thereof, ſigned 


2 them reſpectively — and 
N | other 


; 


IO 


„ commiſſioners ſball not be capable of aft 


U © 
2 
8 

— 


— Phjty — 


« other proceedings on each reſpective commiſũon, 
that ſhall be iſſued. forth by virtue of this a, or 
any other act, or acts ER by e 
„concerning bankrupts. 

Ihe 21 J. 4+ c. 19. + 8. « reciting, that hes | 
« doubt is conceived, whether the commiſſion- 
© ers, in caſe of reſiſtance, have power by the 
„former laws, to break open, or cauſe to be 
© broken open the bouſe or bouſes of ſuch bank 
e xupts, which, if they have not, the remedies by 
the former laws: given, will be to little effect: 
< Enadts,' that in execution of the ſaid commiſſon, 
it ſhall be lawful to, and for the ſaid commiſhon- 
ers, or the greater part of them, or any other 
& perſon or oſſicer by them, or the greater part of 
© them to be deputed and appointed by their warrant 
or warrants, under their hands and ſeals, to break 
« open the houſe ar houſes, chambers, ſhops, ware- 
C houſes, doors, trunks, or cheſts of the ſaid bank- 
< rupt, where the ſaid bankrupt or any of his goods or 
C eſtate, thall be reputed to be, and to ſeize upon, and 
order the body, goods, chattels, ready money, and 
« other eſtate of ſuch bankrupt, as by the ſaid former 
+ laws are limited and appointed, whether it be 
+ by impriſonment af his body, or otherwiſe, as 
to the ſaid commiſſioners, or Ge 0 tae 
them ſhall be thought meet. 

By the 3 G. 2. & 30. Every beakrupt, who. 
* ſhall not within forty-two days, after [notice in 
writing to be left at the uſual place of abode, of 
* ſuch perſon, or -perſonal- notice, in caſe ſuch 
+ perſon be then in, priſon, and notice given in the 


Er e 2 


Ok ve 
bern wes ond of the thn unit piss of A Meet 


Vuntküpt de 


ing of the commiſſioners therein named, or the 
major part of them, ſarrender himſelf to the 


. ſaid commiſſioners named 'in the ſaid commiſſion; 


& or the major part of them, and ſign or ' ſubſcribe 
cc ſuch ſurrender, and ſubmit, to be examined, from 
time to time, upon oath z or being of the people 
6 called Quakers, upon the ſolemn affirmation,” by 
law appointed for ſuch people, by and before ſuch 
« commiſſioners, and in all things conform to the 
« ſeveral ſtatutes already made, and now in force, 
concerning bankrupts, ſhall be deemed and ad- 
« « judged to be guilty of felony; and ſhall ſuffer as 


| «felons; without benefit of clergy,” or the be- 


& neſit of any ſtatute made in relation to felons; 
and in ſuch caſe, ſuch felon's goods and eſtate, 
« ſhall go and be divided among the r 
ing relief under ſuch commiſſion.” 3 09 

Provided always, and be ienafted by the au: 
& thority aforeſaid, that the ſaid 'commiſſioners, au- 


_ & thoriſed as aforeſaid, ſhall appoint within the ſaid 


t forty-two days, ſo appointed as aforeſaid, for the 
6G bankrupt to ſurrender, -and conform as aforeſaid, 


tc notleſs than three ſeveral meetings, for the purpoſes 
4 aforeſaid, the laſt of which ſhall be on the 42d. day 


hereby limited for ſuch bankrupt's appearance.“ 


provided that it ſhall and may be lawful, to 


« and for the Lord Chancellor, or Lord Keeper, or 


Los Commiſſioners, for the cuſtody of the Great Seal, 


« to enlarge the time, for ſuch perſon ſurrendering 


e himſelf,” and diſcloſing and diſcovering his eſtate, 
and effects · as aforeſaid, as the Lord Chancel- 


* Jor, Ee. ſhall think fit, not enceeding fifty days 


** a f 
»* + * 
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« to be computed from the end of the ſaid forty- 


two days, ſo as ſuch order for enlarging the time 


« be made by the ſaid Lord Chancellor, e. fix 


4 days at leaſt before the time, on which ſuch perſon 
« was to ſurrender himſelf, and make e 
as gforeſaid. 

5 C. 2. c. 30. fo 5. Every e FM 
« rendered as aforeſaid, ſhall, at all ſeaſonable times, 
before the expiration of the ſaid forty- two days, 
ce or ſuch further time as ſhall be allowed to ſuch 
« bankrupt, to finiſh his examination, be at liberty 
te to; inſpect his books, papers, and ; writings, in 
« the preſence of ſuch. aſſignee or aſſignees, or ſome 
« perſon to be appointed by ſuch aſſignee or aſſig- 
te nees for that purpoſe, and to take, and bring with 
« him for his aſſiſtance, ſuch, perſons as he ſhall think 
40 fit, not exceeding two. perſons, at any. one time, 


and to, make, out ſuch extracts, and copies from 


« thence, as he ſhall, think fit, che better to enable 


etc him to make. a full and true diſcoyery, and diſ- 


© cloſure.of his eſtate and effects. And in order 
6 thereto, the faid bankrupt ſhall be free from all 
« arreſts, reſtraint, or impriſonment of any of bis 
60 creditors, in coming to ſurrender, and from the 
« actual ſurrender of ſuch bankrupt, . to the hid 
* commiſſioners, for, and during the ſaid forty- two 
« days, or ſuch further time as ſhall be allowed to 
„ ſuch bankrupt, for finiſhing his examination, as 
« aforeſaid, provided ſuch bankrupt was. not in 
« cuſtody at the time of ſuch ſurrender, pd. ſubmif- 
& miſſion, to be examined.” _ 55 
And in caſe ſuch bankrupt ſhall be arreſted far * 
* debts. or on E eſcape warranty: coming to ſur- 
POTTY | « render 


f 


* 
: 


* . 
A « 
* 
TT 
: 
as 


** 


0 2 it was ſigned as aforeſaid,) in his cuſ- 


wm declaring the Piaty Bantry 3. 


« render Nichüelf > the (aid eoniinifioners, or after 
_ © his ſurrender, ſhall be fo arreſted, within the time 
_ © hefofe ajentioned, that then, on producirig fuch 
e ſummons, ot notice under the bands of the faid 
_ «-commilionersy or - aflignee' or aſſignees, to the 
<« officer, who ſhall arreſt him, and making it appear 
< to fuch' officer; that ſuch notice or ſummons is 
- ſigned by the ſaid commiſſioners, or the major 
part of them, or ſuch aſſignee or aſſignees, and 
* giving ſuch officer a copy thereof, ſhalf be im- 
<«< mediately diſcharged. And in caſe any officer 
44. ſhall detain ſuch bankrupt, (after he ſhalt have 
ſhewn ſueh notice or ſurgmons to him, and made 


« r6dy; fuch officer mall forfeit and pay to fluch 


e hankrupt for his own uſe, the ſum of five pounds 


er for every day, ſuch officer ſhall detain ſuch bunk- 

« 2uptz- to be recovered by action of debt, in any 

« of his Majeſty's courts of record at Weftminfter, 

s in the name of en, widy fal Coffs of 
« ſuit.” pore 

5 G. 2. c. Fs” Upon de made 

* under tlie * and feals of the commitfion- 


0 ers, that ſuch commiſſion is iſſued aud ſuch 


« perfon proved before them to become bankrupt, 
«jy ſhall and may be lawful, to and for all or any 
of the juſtices of his Majeſty's court of King's 

* Bench, or Common Pleas, or barons of the court 
of Exchequer, and to, and for all and. every the 

« ;uſtices of the peace within that part of the king- 
dom of Great Britain, called England, the domi- 
nion x of OV and town * Berwick upon Tweed, 
e 


_ * Wins nn „ 


» » 


mu 4 wy che party i mie 8 


And they its Kereby impowered, and required, 
cc upon application to them for that putpoſe made, 
& to grant their warrant under their hands and ſeals, 


+ for the takivig und apprebenditg ſuch perfon, and 


him to commit to the common gaol of the county, 
« where he {Hall be fo apptehendid and taken, there 
4 to remain, until he be removed by order of the ſaid 
4 commiſſioners, or the major part of them, by 
« warrant under their hands and ſeals. And the 


& 220ler or keeper,” to whoſe cuſtody ſach perſon 
* ſhall be committed, is hereby required to take, 


& and receive ſuch perſon. into his cuſtody ; and 


« forthwith, to give notice to one or more of the 


cc ſaid ebmimifiagerg in the ſaid commiſſion named, 
af ſuch perſon being in his cuſtody ; to the intent, 
ee the ſaid eommiſſoners may fend their warrant to 
« fuck gaoler or keeper (which they are hereby 


© {mpowered- and required forthwith to ſend} tor 


the delivering ſuch bankrupt, to the perſon or 
&% perſons named in ſuch warrant, who ſhall be 


. thereby authoriſed, to convey, and bring fuch 


& perſon to the ſaid commiſſioners, in order toſuch 
examination, and diſcovering as aforeſaid. And 
« the ſaid commiſſibners are hereby likewiſe autho- 


© riſed, and impowered, by ſuch their warrant, or 
any other warrant, to take, and ſeize any of the 
* goods, Wares, merchandizes and effects, of ſuch 


* bankrupt, (the neceſſary wearing apparel of ſich 
« bankrupt, or of his wife, or children only excepted) 


in af in be pepert, or wid; Which 


« ſhall be then in the cuſtody or poſſeffion of fuch 
© bankrupt, or of any other perſon, 
1 ˙ C5. 02 * a +54 ' 086 
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De declaring, the Patty Bankrupt, b. 
t or priſons. whatſoever ; any cuſtom ot plage, ta 
« the contrary in any wiſe notwithſtanding.” + 
When the commiſſion i is ſealed, it is deliveretl to 
Eo the commiſſioners at a private meeting, who, after 
=. having qualified themſelves by taking the cath di- 
=: 2: rected by the ſtatute, proceed to examine the ſeveral 
particulars before deſcribed as requiſites to make a 
dankrupt. Witneſſes muſt be. produced before the 
commiſſioners to prove the trading and the act of 
bankruptcy, And the petitioning « creditor muſk hims 
; ſelf attend to prove his own. debt; Indeed where he 
reſides at a diſtance in the country, or any other par- 
ticular circumſtance ſhould prevent bis attendance, 
the commiſſioners, at their diſcretion, will permit 
hy: him to make affidavit of his debt before a Maſter 
extraordinary to be filed in the ſecretary of. Bank · 
rupt s Office in London, and exhibited before them. 
Though the evidence produced at the firſt meet⸗ 
ing is all ex parte, yet it is both the practice and 
the duty of the commiſſioners to enquire minutely 
into the fairneſs of the petitioning creditor's debt, 
and the manner in which i it aroſe, as well as the facts 
| . of trading and the act of bankruptcy. . | 
67, If ſufficient evidence is given to ſatisfy. the minds 
genere, of the commiſſioners (for they are not bound to be- 


x Atk, 71. 


Bromley v. lieve all that is ſworn) that the party is a bankrupt; 
55 — they then proceed to declare him a bankrupt gene · 

3 rally to prevent e e time when he be- 
De Golls v. came ſuch. a 

Foreh. 243+. . The commiſſioners. cannot neal open nf doe the 


. bankrupt s houſe to ſearch for his goods, &e. 
Wen goods have been ſent by the bankrupt on 


board a ſhip to be * to his correſpondents 
abroad, 


1 
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abroad, the commiſſioners cannot ſeize and take 
them away without paying the freight; . and, 
ſhould the party. refuſe obedience to the commiſ- 
ſioners warrant of ſeiſure, it ſhould. ſeem, from one 
the 


caſe, that it was not ſuch a contempt for wh 
Chancellor would order an attachment. * 
Therefore, where commiſſioners of bann - 


iſſued a warrant to ſeize goods of the bankrupt on 


board two ſhips in Topſham Bay, which goods were 
conſigned to perſons in Holland who had not paid 

the bankrupt for them, the maſters refuſed to de · 
liver the goods, notwithſtanding the warrant; which 
occuſioned the commiſſioners n to Ne e 
them, who wete alſo refuſe. 


Sir Peter Ning moved for an order upon. the | 


maſters for their contempt. 11 


Lord Chancellor; I at firſt greatly Joubte] Jake 
I could make'an-ordet in aid and aſſiſtance of the 


| having veſted a large power in them; beſides the per- 
ſons to-whom the goods are conſigned, would be in- 
debted to the creditors of the bankrupt, which cre- 
ditors may recover by the law of Holland. + 
Their refuſing to deliver the goods upon the war- 
rant is no contempt to this court, though the com- 
miſſioners act under a commiſſion under the broad 
ſeal. ' I remember the queen was applied to, to lay 
an embargo. upon a ſhip in the like caſe, but denied; 
becauſe an embargo would have affected other goods 
in the ſhip... The maſters in this preſent caſe have 
ſome colour to detain the goods, for upon a de- 
livery of them they may be diſappointed of freight, 
and the aſſignees of the commiſſiba-muſt ſtand in the 


warrant of the commiſſioners of bankrupt, the ſtatute 


* 
- 
» * 
- 


Malloy « 253 · 


% 


Ve 


k « 


„ | #fvciie Ge Pay ines 
ame place as the bankrupt, and be ſubſe to his 


; cobtrack. 

- However, an order was. made upon the maſters to 
| ive e goods, upon payment of the freight-mo- 
ney, Ws the maſters to be indeninified by the cre- 
Atom againſt a bill of lading, which was ſent to the 
1 | ps ee 

5 en l e a ee, cet 0 
dae chought himſelf authoriſed to aſſiſt the power 
n of the commiſſioners, for upon the commiſlioners 
Ak. 136. preferring a petition, complaining of their meſſen 
| ger being oppoſed and turned out of poſſeſſion, it 
appeared that Haycock, a filkman, entered into part- 
nerſhip with Francis, a dealer in coals, to be mutu- 
ally partners in both trades. - Some years afterwards 
they agreed to diſſolve the partnerſhip, and at the 
time of the diſſolution, upon the balancing of ac- 
counts, Francis gave Haycock a releaſe of all demands 
and took upon him the payment of debts due from 
the coal trade, and Haycoch the payment of the debts 
from the ſilk trade, and the eil debts were 
afiigned accordingly. Ar f 

Haycoct e 1 
of bankruptey was taken out againſt Francis,” And 
by virtue of a warrant of ſeizure, the meſſenger under 
the commiſſion attempted to ſeize the effects of 
"Hayeock in the hands of his repreſentative, who op- 
6 the meſſenger and turned him out of poſſeſſion. 

Lord Hardwick# was of opinion, that by virtue of 
the releaſe from Francis to Hacoct, the whole pro- 
perty of the filk trade from the diſſolution of the 
partnerſhip veſted in Haycoct; and that the affignee 
„ in no better TO than Froncic himſelf, 
32 | who 


—— 


who bad relinquiſhed all bis claim, and therefore that 


99 FY 


the goods of Haycock ought not to have been ſeized 


at all under the commiſſion againſt Francis, _ 
But though the taking theſe goods by the meſſen- 


ger was illegal, yet the turning bim out of poſſeffion 


by force could not be juſtified ; for the owner of the. ; 


goods ought to have aſſerted his right by à due 


_ courſe of law. However, the evidence on the part of 


_ the petitioner was ſo flight that it did not by any 


means ſupport the charge, and therefore his lordſhip _ 


_ diſmiſſed the petition with coſts, 

 _ » The 5 G. 2. c. 30. allows a bankrupt forty-two 
days to ſurrender in, but the ſooner he ſurrenders the 
better for the creditors. Therefore to induce. bank- 
rupts to ſurrender, a privilege is held out to them 
by the ſame ſtatute, that in coming to ſurrender they 
ſhall be free from arreſt; and alſo after actual ſurren- 
der for the ſpace of forty-two days, or ſuch further 
time as ſhall be allowed for, finiſhing their laſt ex- 
amination. But this is a particular privilege to en- 
able them to ſurrender, and till actual ſurrender con- 
fined to the act of their going with that view; not a ge- 


neral privilege during the whole time which the act 


of parliament allows them to ſurrender in. Neverthe- 
leſs if a bankrupt be abroad, and upon his return 
with an intention to ſurrender, is arreſted on his 
landing before he can conveniently make his fur- 
W 1 the privilege ſhall extend to him; but it muſt 
appear that he was actually going to ſurrender; For 
| where one Levi Solomon, a bankrupt, came. from 


Holland to England within the forty-two days, with 


intent to ſurrender himſelf upon the forty-ſecond day, 
_ —_— that his time for ſurrendering was en- 
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lazged to a further day, he then laid aſide his deſign” 


of ſurrendering himſelf upon the forty-ſecond . 
and did not mean to ſurrender until the enlarged day. 


In the. intetmediate time be was arreſted by one 


of his creditors. 


Upon a motion that he inet be diſcharged outoE : 
cullody, the court ſaid, if a bankrupt be abroad as 
this man was, and upon his return with an intention 


to ſurrender, is arreſted on his landing, or within a 


day or two after his arrival, before he can conve- 


niently make his ſurrender, it would be too rĩgorous 


a conſtruction of the ſtatute, to ſay he ſhall not have 

a reaſonable time in which to execute ſuch intention; 

becauſe in fact he is on his way to ſurrender. But 

here the bankrupt; inſtead of ſurrendering on his ar- 

| rival, ſwears he had no intention of doing fo till the 
laſt moment of the time allowed him for finiſhing his 


laſt examination. There is no pretence therefore 
for ſaying he is within the privilege of being free * 


from arreſts in coming to ſurrender ; which muſt be 
| confined like the caſes of witneſſes arreſted in at- 
tending the court, to a reaſonable time eundi et rede- 


undi; and beyond that the privilege does not extend. 
Nor vill the act be any protection but againſt the 


ſuits of creditors ; for Lord '/Hardwicke ſaid, a bank - 


rupt may be taken and ſurrendered by his, bail within 
the time of privilege. _ Bail are no. creditors. till 
damnified, and therefore not within the deſcription 


of the act, which plainly appears to be confined to an 
2 arreſt, reſtraint, or impriſonment by his creditors. ., 


| Every perſon that is arreſted in the court of 


King's Bench is by bill of, 2ddlſox ; and the bail- 


piece 4 ſuch 2 one defendang traditur in ballium 


- 
IE , 


' 


/ 
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_ ſuper cipi corpus fc. (naming the bail, their additians 
and places of abode) ſo that in the conſtant language 
of that court the bail are his gaolers; and it is 
upon this notion the bail have an authority to take 


the principal, and he may be arreſted on a Sunday, 


for as be is only at liberty by the permiſſion and in- 
dulgence of the e * take him up at any 


time. 1 * ' 


101 


Therefore to 4 . that an watt of ra ec ſhall | 


prevent a perſon, who has been ſo kind as to give 
the principal his liberty from taking him up in diſ- 
charge of himſelf, would be very hard, eſpecially as 
there is no ſort of danger to the bankrupt of his being 


a felon, as the commiſſioners may examine him in 


gaol, and conſequently it in no ſort can be ſaid to be 
in contradiction to the act of parliament. His lord- 
- ſhip added, that he did not know that the bail's 
taking the principal coming to a court of juſtice to 
be examined as a witneſs, had ever been determined 
as a contempt of the court, provided they bring him 
to be examined by that court; but that he would not 
- be underſtood to be bound by this opinion, or to 


have it cited in another place, which is the only 


proper place, the court of King's Bench (where the 
bankrupt was ſurrendered) and it is that court only 
that can diſcharge the proceſs. | 


If by an innocent default of the 8 he tus 


neglected to ſurrender himſelf on the day appointed, 
the Lord Chancellor / may, upon petition, make an 
order that the commiſſioners be at liberty to N 
a new day for taking the examination. 

The Lord Chancellor, upon an application of this 
e kind by the aſſignees of a bankrupt, laid. the only caſe 


Ex parte Smith 
March 1, 1785. 


1 | in 


2 Ack, 233, 
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in which this Was permitted vs that of un innocent 


default of the bankrupt; and then the ſpecial circum- 


ſtances of the caſe were always recited in the order, 


©. "which was done with a view of preventing his being 
convicted for the offence, as far as this court could 


prevent it, although it moſt certainly would not alter 


"the law. But in this caſe there is no excuſe. And 


it would only be encouraging a felon without any 


'xeaſon, Therefore the petition was diſmiſſed. - 
5 3 But though ſuch an order will not of itſelf prevent a | 


profecution, the Lord Chancellor has power, in caſes 
of peculiar hardſhip, to ſuperſede the-commiſſion, 
and thereby put a ſtop to any proceedings againſt 


che bankrupt, and Lord Macclesfield did, in more in- 


ſtances than one, ſuperſede à commiſſion of bank - 
ruptey, where the bankrupt had not ſurrendered 


hiniſelf within the forty- two days, and there did not 


appear any intention in the bankrupt of defrauding 


| his creditors. by not appearing within the time ap- 


pointed, and where his abſence proceeded from an 


 - ignorance of the conſequence, or aceident. How- 


ever, it ſnould ſeem that the ſame fats which would 


be ſufficient to induce the Chancellor to exert his 


authority to impede the ordinary courſe of law, 
would alſo be a good defence to an indictment; for 
$ cannot be ſuppoſed the legiſlature-meant to inflict 

penalty of death, upon an involuntary neglect to 


| PLATA within the forty-two days. Should the 
| bankrupt be abroad at the time of the commiſſion 
taken out, and not hear of it till the laſt day for his 


ſurrender i is elapſed, it is-impoſlible to imagine the 


#8 could be conſtrued to extend to ſuch a caſe ; and 


4 ; m_—_ * P 
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particular circumſtances might amount to a defence 
upon a criminal proſecution. For upon a petition 
by Mead that the commiſſioners under a commiſſion 
againſt Comerlan, might admit him a creditor for 214. 
upon a note of hand, and that the clerk of the com- 
miſſion might be ordered to attend at the Old Bailey, 
wich the proceedings under the commiſſion, upon a 
proſecution of the bankrupt for felony, in not ſur- 
RY ue Wine to mn of — 
ag. 

eee was a foreigner, but lived * 
years in Enyland, and went to Holland before the 
commiſſion was taken out, and ftaid there till the 
. forty-two days were expired for his ſurrendering 
himſelf; and about fix weeks eder the time expired 


returned to England. 


Lord Hardiwicte faid, though ſuch a proſecution 
may be carried on by a perſon who is not a creditor, 
yet by the words of the act of parliament-it looks as 
if the legiſlature intended there ſhould be a toncurs 
rence of the creditors under the commiſfion. 
|  Aﬀfidavits have been tead of the aſſignees and cre» 
ditors, whoſe debts amounted to 18007. and ups 
wards, that they are very well ſatisfied with the ac- 
count he has given them of the ſtate of his affairs, 
and that they believe he could not have made a fuller 
diſcovery or diſcloſure of his eſtate and effects if he 
= appeared at the * ſitting of the — 
ners. 


—— 


ee id ease Gs, her ds 
8 52 of the bankrupt, therefore a court of 
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 brdering the clerk” of the commiſſion to attend at 
ehe Old Bailey! with the proceedings under the com- 


Miſſion, but the petitioner muſt go on in ſuch man- 
ner as the law preſeribes, to prove him à bankrupt 


and a felon within the intent and meaning of the 


A of parliament: Therefore his Lordſhip would 


mot grant that part of the petition which related to 
the intended proſecution of Camerlan the bankrupt: | 
Adding, that there was no occaſion in this caſe to 
ſuperſede the commiſſion, as it was not probable the 
:petitioner would be able pon the . * 
4e to ſupport ſueh a proſecution. | 


be commiſſioners, if they have: aſt 1 


prehend the bankrupt is making away with and 


SWoncealing his effects, or preparing ta depart the 


kingdom, to avoid ſurrendering, may ſummon 


him to appear before hr be cee im- 


mediate yx. ; 
= And this was praAiſed i in a 0 W * the 


ns Aittings'at Guildhall had been advertiſed in the 


Gazette for the bankrupt to ſurrender, and diſ- 


Lover his eſtate and effects, the commiſſioners in 


the intermediate time having met, and examined 


_ »wwitnefſes upon interrogatories, and finding upon 


ſuch examination, that the bankrupt had been re- 
moving and concealing his effects, and fraudulently 


- conveying away his real: eſtate, in order to defraud 


dis creditors, thought proper to ſummon. him by 


their meſſenger to appear before them the next 
morning. And it appearing that he had been ſerved 


ne aug tenllec le attend. The com- 


miſſioners 
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miilioners in purſuance of a clauſe in the 5. G. 2. 
certified this fact to Mr. Juſtice Chapple, u ho com- 


mitted him to Newgatez/ and upon the keeper of fg 


-Newpate's ſending a written notice to the commiſ- 
ſioners that he had Lingood in his cuſtody, they 
- immediately- ſent their own warrant to bring him 
before them, and upon his refuſing to take the oath 
in order to his being examined, the 993 
te. committed him to Miug ate. 3. 
TLingood petitioned the Lord Chancellor, 4 . 
ing that he had been illegally committed ta Newgate, 
and praying that he might be ede his 
conſinement. i 

Lord Harduucle faid; as to the e e e 
miſſioners certificate to Mr. Juſtice Chapple, and 


proceedings upon it, it is an entire new. queſtion, 


and quite a new caſe; and therefore at the firſt 
opening of it I had a great doubt, whether I could 
properly determine the legality of the commitment, 
-28'a' habeas cor pus might have been ſued out, and 
have been decided by the Judges of the common 
aw, which is the ready way. But I do remember 
à caſe of Fohn Ward, before Lord Chancellor King, 
not unlike the preſent, where he determined a com- 
mitment by commiſſioners of bankrupt to be juſtifi- 
—— he bad taken ſome time to ond 
ie ne 24 ee we hit 4 | 
* think tha eee in 
this caſe is purſuant to the powers given to com- 
miſſioners under the ſtatutes of bankruptcy, for by 
the old acts, which conſidered him as a criminal 
and fraudulent perſon, commiſſioners had full 
1 U | « pow 


\. 


Ot peclaring-the Putty Bankrupt; bee 


| © power. ani authority to take by their diſeretions 
* ſuch order and direction with the body of a bank- 
„ rupt, where ſoever he may be had, either in his 

_* houſe, ſanctuary, or elſewhere, as well by impri- 

& ſonment of his body, as alſo with all his lands, 
He. and alſo with his money, Eo chem 
4. wares, merchandizes, and debts, whatſoever.” - 
The rigour of the law, indeed, as to his ae 
taken away, and yet the power of examining ſtill 
remains; but though the ſeverity of the old acts is 
remqued, yet a greater puniſhment is inflicted for a 
ebankrupt if he does not ſurrender; it is now. made 
felony without benefit of clergy, but then he has 


Pee ener n himlelf to this and the 


r i663 i een 
The fg. G. a e e at- Guildkal, 
| $tiithe ſpace of forty-two days for particular pur- 
poſes ; but would ĩt not be a very great abſurdity, if 
the bankrupt might make uſe of the forty-two 
days to embezzle his effects and to quit the king- 
dom; and that the commiſſioners, though apprized 
of his intention, ſhould have no power to prevent 
it, by ſummoning him before them in the interme- 
diate time, and een * he nn 
miete W n 
Irdas been objedted rs as . 
that the comm̃iſſioners have made the certificate va- 
riant from the ſummons, for the latter is general 


for the bankrupt to attend, and the certificate men- 
tions the cauſe for which they ſummoned him, 


namely, neten upon an embezalement of 


his effects. + bo ws N 2 9 1 nnn | 
2 : - But © 


> ASE 5 a oth 


Grd. Mi dh a Mt... 5 ——— nm nr 1 OY DK W—« aa — ———— FF "—— 


Of declaring the Party Bankrupt, Nc. 


tioning the cauſe of ſummoning the bankrupt in 


their certificate; becauſe the Judge upon their barely 


certifying that he — e is ons, npicy 
commit him. 


As in this caſe the commiſſioners had full evi- 
dence of the bankrupt's intention to ſecrete: his ef- 
ſects, and to make fraudulent aſſignments of them, 
they have done righth, wiſeh, and diſcreetly, in the 
method they have taken to prevent it, by ſummon- 
ing the bankrupt, and committing, him for diſobey- 


ing their ſummons. I do not ſay this to encourage 


commiſſioners of bankrupt to uſe this power wan- 


tonly ; but upon ſuch circumſtances as appear in the 


preſent caſe, I am of opinion it was very properly ex- 
erciſed, and the proviſo which immediately follows 
the clauſe that relates to the certificate of the com- 
miſſioners of bankrupt to the Judges, &c. in the 5. 
G. 2. makes it extremely clear, that the commiſ- 


ſioners at their diſcretion may examine a bankrupt 


in the intermediate time, between his being declared 


- a bankrupt and ae Guildhall ; for the 


words are— . 

« Provided always, that if any ſuch perſon ſo ap- 
„ prehended and taken, ſhall within the time or 
te times allowed by this act for that purpoſe, ſub- 


mit to be examined, and in all things conform as 
* if he had ſurrendered, as by this act ſuch bank. / 
© rupt is required, that then ſuch. perſon ſo ſubmit- 


ting and conforming ſhall have and receive the 


* benefit"of this act, to all W as 
n « if 


But there is no weight in this objection, for the 
commiſſionets were not under any neceſſity of men- 


” 
= 
* 
= 
= 
* 
. 


258 Ot detlaring the Party Bankrupt, c. 


- _ * if he had voluntarily come in and ſurrendered 
4 himſelf; any thing herein contained to the con- 

| < trary thereof in any wiſe notwithſtanding.” 
But though I have no doubt as to the conſtruc. 
tion of this act of - parliament, yet I do not mean to 
preclude the bankrupt from his habeas corpus, which 
I hall leave * at full liberty wie i he * 
* el 
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c A p. VI. : 
Ot the Pyoof of Debts. . 


T I J. 1. 6. 15. [at enacts, © That any 
of the creditors of a bankrupt, within four | 


« months after any commiſſion ſhall be ſued forth, 


« and until diſtribution ſhall, be made for the pay- 
« ment of the bankrupt's debts, may partake and join 
« with the other creditors, that ſhall ſue forth any. 
« ſuch commiſſion, for ſatisfaction and payment 
« of their debts, the faid creditors ſo coming in to 


contribute to the charges of the commiſſion, 
„ and if the creditors come not in, within four 
months, then the commiſſioners to have power to 
« diſtribute,” 88; 

„But now by the 5 G. 2. c. 30. f 25. every 
«creditor of a bankrupt ſhall be at liberty to prove 
« his debt under the commiſſion, without paying any 
contribution or ſum of money whatſoever for or 
« on account of ſuch debt, any law or ſtatute to 
« the contrary notwithſtanding.” | | 

The 7 G. 1. c. 31. reciting “ Whereas mer- 
* chants and other traders in goods, have been 
* very often obliged, and more eſpecially of late 
« years, to ſell and diſpoſe of their goods and 
* merchandizes to ſuch perſons as have occaſion for 
« the ſame, upon truſt or credit, and to take bills, 
bonds, promiſſory, notes or other perſons ſecuri- 


« ties for their monies payable at the end of three, 


« four, or fix months, or other future days of pay- 
ment; and the buyers of ſuch goods becoming 
«* bankrupts, and commiſſions of bankruptcy being 

© taken 


| Of the Proof of Ordts. 


© taken out againſt them before the money upon 


« ſuch bonds, notes or other ſecurities became pay. 
able, it hath been a queſtion whether ſuch per- 
& ſons giving ſuch credit on fuch ſecurities, ſhould 


pe let in to prove their debts, or be admitted to 
< have any dividend or other benefit by the 
& commiſſion before ſuch time as ſuch ſecurities 


ws 


«became payable, which hath been a great diſ- 
% cauragement to trade, and great prejudice to 
« credit within this realm.“ It therefore enacts, 


e That every perſon who ſhall give credit on ſuch 


& ſecutities as aforeſaid, to any perſon who ſhall 
& become bankrupt upon a good and valuable con- 


4 ſideration bond fide for any ſum of money or other 
“ matter or thing whatſoever, which ſhall not be 


de que or payable at or before the time of ſuch per- 


„ ſons becoming bankrupts, ſhall he admitted to 


« proye his bills, bonds, notes, or other ſecurities, 
* promiſe or agreement for the Tame, in like man- 
“ ner as if they were made payable preſently, and 
not at a future day; and ſhall be intitled 
« unto, and ſhall have and receive a proportion- 


_ © able part, ſhare, and dividend of ſuch bankrupt's 


« eftate in proportion to the other creditors of 
® ſuch bankrupts, deducting only thereout a rebate 


e of intereſt, and diſcounting ſuch ſecurities payable 


Lat future times, after the rate of five pounds 
| « fer centum per annum, for what he ſhall fo re- 


| © ceive, to be computed from the actual payment 


_ < thereof to the time ſuch debt, duty or "ſum of 


„money ſhould or would have become due and 


K payable in and by ſuch ſecurities as aforeſaid.” 


* And 


* 
— 
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4 ſhall be diſcharged” of and from all and every ſuch 

bond, note, or other ſecurity as aforeſaid, and 

«ſhall have the benefit of the ſeveral ſtatutes now ' 
in force againſt bankrupts, in like manner to all 
. Gintents and | purpoſes as if ſuch ſum of money 

« had been due and payable- before 92 his 
Ann bankrupt.” 
The 19 G. 2. c. 32. , 2: © Wire dene 
& and other traders, frequently lend money on bot- 
* tomree,” or at 'reſpondentia, and in the courſe of 
their trade, frequently cauſe their ſhips or veſſels, 
and the goods, and merchandizes loaded therein, 
| to be inſured z and where commiſſions of bank- 
„ ruptcy have iſſued againſt the obligor, in ſuck 

| hottomree or reſpondentia bond, or the under-writer | 
| or inſurer, in ſuch inſurance, before the loſs of | 

<« the ſhip, or goods in ſuch bond or policy of inſu- > 
trance mentioned hath happened, it hath been 
made a queſtion, whether the obligee or obligees, 

in ſuch bond, or the aſſured in ſuch poliey of in- 

* ſuranee, ſhould be Jet in to prove their debts, or 

he admitted to have any benefit, or dividend under 

, ſuch commiſſion, which may be a diſcouragement 

to trade, For remedy whereof, be it enacted, 

That the obligee, in any bottomree, or r-ſpendentia 

« bond, and the affured in any policy of inſurance 

5 made, and entered into, upon a good and valua- 

ble conſideration, bond fide, ſhall be admitted to 
claim; and after the loſs, or eontingeney ſhall 

© have happened, to prove his debt and demands, . 
in reſpe& of ſuch bond, or policy of inſurance; - 
in like manner, as. if the loſs or contingency had 
happened 


8 
112 
% 


e in like manner, as if ſuch. loſs. or contingency had 


— 


happened before the- time of the iſſuing of the 
% commiſfion. of - bankruptcy againſt ſuch obligor 
* or inſurer; and ſhall be intitled unto, and ſhall. 
4 have, and receive, à proportionable part, ſhare, 
and dividend of ſuch bankrupt's eſtate, in pro- 
portion to the other creditors of ſuch bankrupt, 


« happened before ſuch commiſſion iſlued. And every 
< perſon; againſt whom any commiſſion of bankrupt- 


cy ſhall be awarded, ſhall be diſcharged of and 


from the debt or debts owing. by him, on every 


< ſuch, bond and policy of inſurance as aforeſaid, 


e no in force againſt bankrupts, in like manner to 
<.all intents and purpoſes, as if ſuch Joſs or contin- 
<«-gency. had happened, and the money due in rei- 
'E,pect thereof had become payable, before the time 
tc of the iſſuing out the commiſſion.. {4 
The 5 G. 2. c. 30. . 26. e « That. 1 
60 commiſſioners ſhall admit the proof of any ere- 
« ditor's debt that ſhall live remote from the place 
of meeting, by affidavit, or being of the people 
called Qualers, by ſolemn affirmation.” .._ . "FE 


- + Debts may be proved. at any of the publick meet- 


ings appointed by the commiſſioners; the uſual proof 


Is the oath of che creditor, which if not objected to 


by the bankrupt himſelf or any of the creditors, 
is generally eſteemed ſufficient z but if any objection 
is raiſed, the demand muſt be further ſubſtantiated by 
evidence. For though the the creditor ſhould make 


sc pertesimpſon 2 poſitive oath of the debt, the commiſſioners, if they 


x Ack. 71, 


conceive; themſelves to have juſt grounds to doubt 


its ene ought. to admit it on as à claim, for 
. | the 


; 12 | Ain r 
dt le ire Bs. i 
the debt uſt be made Gut to'the lait ef we Ex parte Wood 
bande. otherwiſe it may be rejected. 3 
In caſes where the creditor lives in the N 
or is aboad, the ſtatute directs that His Affdavit of 
the debt ſhall be received. by the commiffoners; but 
whete circumſtances make that impoſſible from bis 
— preſent to ſettle the accounts, or, other 
reaſon, proof may be admitted aliunde. 

Therefore, un a 'petition by Young ſetting forth” Ex 2 
chat the bankrupts were juſtly and .truely indebted 1 
Go him in che ſum of 2160ʃ. 157. 10 d. on the | 
balance of accounts depending between them 
the petitioner, but that the accounts of ſuch dealings 
and tranſactions had never been finally adjuſted; 
and that at a meeting at Guildhall on the 14th Fe- 
bruary, 1780. the peritioner by his agent, entered 4 
claim for the ſaid debt. That at the ſame meeting, 

a dividend of three fhillings. and ſixpence. in the 

pound was declared, and made, by the ſaid com- 

miſſioners, amongſt all the creditors of the aid 

bankrupt, who had proved or claimed their debts. 

That a meeting had deen advertiſed in the London 

Gazette, for, and was intended to be had on the, | p 
14th February 1785. for the proof of debts, and for 

the purpoſe of having a further dividend declared 22 

by the ſaid commiſſioners, amongſt the creditors. That 

the petitioner did, for ſome time previous to the enter 

ing the ſaid claim, for his ſaid debt, reſide, and had 1 
ever ſince reſided, and did then reſide, in the iſland of gait AY 


Grenada, and by means thereof, the petitioner had 3 Ly | 
been prevented from having the accounts between 


the petitioner and the ſaid bankrupts liquidated and 
adjuſted, ſo as to enable him to prove his ſaid debt. 
'1 And 


5. And ben dhe eee 
e alk x 1 be impoſſible on his part, to make 


roof Wt his * ſettle the tarot | 


*. 0 nee *, 


a before P. Try to receive ſuch progh- of, the debt 
e 7 med by the petitioner oder the Haid commiſton, 
ſhall be adyiſed to make, without requiring the 
5 ol the petitioner, in proof of ſuch, debta and 
. ay - kgs peutioner.. be admitted a. croditor under 
aid een. what ſball be ſa. proved to be 
ng and be paid, a, dvidend or dividends, 
3 N ie eee eee 
— 93 for making, a, dividend under. the 
aid commilſion, be poſtponed. for the ſpace of fix 
weeks from the date of the. order. Lau e 
Tue aim o the legillature j in all the ſtatutes Son- 
_ ebthills Fankrupts, being, that the « creditors, ſhould 
2 "equal proportion of the, — effects, 
tors of 2 1 muſt come... in Equally; 
nor wil the nature of "their, demands make. any 
difference, unleſs they b gave ae actual execu- 
tion, or taken. ſome pledge or, ſecurity before an 
a of bankruptcy committed, 185 when 2 creditor 
, chmee to 1 debt, be is obliged to. ſwear, 


" whether he has a ſecurity or or not ; and. if he has, and 
200 


- iff "upon proving, 1 he muſt deliver, it t up for the 
ig behiefit" of his credit itors, " unleſs it be a joint ſecurity 
2 Ak. 119 ffom the banktupt; and another perſon ; in which 
Fx parte Bennet Cafe he may 'come ih for his whole debt under the 
— — cbmmiffion, without being compelled to deliver up 


the Joint ſecurity, being intitled to recover what he 
1 D . ron * 77 it e +; PE 5. av cad 


A 
- 
- 


- ied ba api agi.1C FLY 
of the Prost vt Dives: = 


Gin ref ihe ed.firitg; d take Hit divid 
upon ce whale of his dẽmzudz upon the banlwyct 
eſtate, provided He does bot teceive" more than 20 
in thel pound; in the whole. © © 
Upon che Mme prinef n e b 9 7 
credit6rs-proving- under the commiſflon, the privi- | 
— 26 to come in and prove their debts, 
and batkrupts to be diſcharged therefrom” is cv-" 
extenſive" and commenſurate; therefore a'mati ſhall” 
not prove a debt; and proceed ĩñ an action at law; — 
at the ſume time: However, the court” will not ab- - _—_ — ; | 
foluttly'Rbp Win from bringing xn action; but pat 15. W. 363. | 
him to His election; and ould he elect to proceed 
at MW He Will ſtill be allowed to prove his debtz 5 
for the purpoſe of aſſenting or diſſenting to the 
certifteate which permiſſion is abfolutely requiſite” 
to mals his remedy* at IA of any avail; for ſhould” 1 
— — he will be there 
by atſcharged from that action, as well as from all 
debts contracted before the act of bankruptcy; 
Ie ereditor, before he proves his debt, proceeds 
at'law'laghinft' the bankröpt, he eannot be obliged! 
to male His elechon till 2 diwidend is declared. dt 
And Where the creditor bas already proceeded” at tet 98. þ 
law} hes not at liberty to cme in, and prove his 
debt uflder tue commiffon, - without” retiquiſtiing 
his proceedings at law ue by order from the 
it Sec, for the purple vf giving hiv'alſetit of EO IVE 
ai 1 ceftificate; of a | 


X. dt has been fü med tb make bis eleclon vpn 
of procetiig” at mor againſt the bankrupt bimfelfy I 
affer ding proved vis debt, and received two di- 

Was upon condition of reſunding what he had 
I 2 received, 


A 


" But ths 90 0 . be ae 


+ Creditor had in ziew, the charging s ae, 
„ as the ſecurity, or the bail of the, bankrupt, . T 
- — TP . Therefore, where a creditor had 1 dis 
e Leh, and 6i$ned am agreement. to permit che bank- 
mut to keep his houſe fill open ot trade, and to 


make him an annual allowance The bankrupt, after- 
wards deſerted his houſe, and abſconded. Upon which 
- the creditor. proceeded to fix, the bail, and ferved | 
* -— + execution, upon thew-1.}.The.court ſaid, there were 
 - -.. ome, inſtaures,/ in which the court of- Chancery 
permits creditor to do certain acts, ſuch at prowing 
* debt, and voting for aflignees, without binding 
bim to come in under the commiſſion, and renounce 
. his legal remedy, But the creditor here, has gone 
- much further, he has made his election, has acqui- 
W e e under the commiſſion, | and ſhall not, on a 
ſubſequent, unforeſeen event; at the diſtance of a 
|  twelye month, deſert RESI, come upon 
8 the bail by ſupfiae - > 7 S rin? 9 ¹ 
. 3 The being chaſen ggg, wil not preyent the 
51 creditor from ſuing the bankrupt at law, if he has 
Ex partp not proved his debt; for in that caſe, he can only 
1 be coplidered a$;a creditor at large, and even if he 
has proved bis debt, and choſen; himſelf aſſignee, 
he may ſtill elect, to proceed at law, and be diſ- 
Charged. as a ere under the commiſſion. 
bs But @ petitioning creditor has not the ſame 3 
tion as others, for if he was to elect to proceed at 
la, the commiſſion. muſt of courſe be ſuperſeded, | 
which would affect thoſe creditors who haye .prov- 
ed debts under the commiſion; c * can-. 
not keep the bankrupt 1 in el. 1 ; 
n 


=" 


i221 


or the Pivot of Det. 


© Abd: this f incapacity of the petitioning creditor to 
1 the bankrypt i in gaol, extends to other caſes in 
which common creditors are not even put to 'theic 
election; for if 2 creditor has demands upon the 
bankrupt of diſtin 1 natures, or in different rights, he 
is at liberty to prove one under the commiſſion, and 

| proceed at law for the recovery of the other, There- 
fore, where a bankrupt had borrowed 100 l. upon 
bond: of 4 near relation, who had arreſted him 
upon the” bond and charged him i in execution; and 
had another demand for a year 9 rent, which he 
offered to proye under the commiſlion, though be 


would not waive his execution upon the bond debt. 


The commiſfioners refuſed to admit him to prove, 
unleſs he would waive his execution. But Lord 
Hardwicke faid, though it was a hard caſe upon the 


bankrupt, as 'the debts were intirely | outined, de 1 


ſhould be allowed to prove. Po 
3 So, on a petition Ex parte Matthews, it appeared 
that Mr. Gary had proved a debt under the commil- 
| fion in right of his wife, amounting to 5000 /. being 
her fortune under a marriage ſettlement, and alſo 
brought an action at law in his own right for a debt 
due to bim for goods fold and delivered,  _ 
The Lord Chancellor obſerved, the court 
never ſuffer à creditor to ſplit a demand, and prove 
part under the commiſſion, and proſecute at the 
ſame time, a bankrupt for the remainder at law. 
But that in this caſe there are two remedies and, 
different rights, and he even thought he might haye 
done i it, if the debts had been both in bis .own right. 
Suppoſe one debt had been due e Mr. Gary by 
bond, and another upon an account current, and be 
I 3 had 


t 


1 e Proof el Beste. 


— 


3 


had . 2 bill here for the account, and 
at law upon Uhe 845 theſe Say 1 diflin 2 | 
Lv g5, 35 therefore the court will let bim $9.90, 

— 5 1 0 doll 15 3 
| If indeed, he was o bring 3 une equity | for ; an 
Account current, and an action at law for a particy- 
t item in Wat account, the court would, i in that 
caſe, oblige the Plainciff to make an eleftion, + 
W t where 4 itipning creditor haying founded 
oy Rn, 15 pili! up 15 debt ariſing from two notes of . 
3 46h 2 hs bankruf , ale him upon a third diſtin& 
X Hptk; Lord 5 rawicke allowed the bankrupt's pe- 
1 for his diſcharge, becauſe the petitioning 
| Efeditor had eee dis election by: taking out 
e commiſſion, 

A gebt made 10 by ftavite ought pot to be per- 
mittedto be proved, as ; a debt on an uſurious contract; 
Ex parte Skip: and though the rule of the Court of Chancery is 
ok pon a bill to be relieved againſt demands of uſuri- 
eus intereſt not to make void the whole debt, but ta 


3 Tens make the party pay what is feally due; in a com- 


miſfon of bankruptey the aſſignees haye a right to 
ſiſt that the whole is void, as an uſurious contract. 
| unleſs the aflgures and ereditors ſubmit to pay 
phat is really due, the Lord Chancellor has not 
wer to order it, and ap pplications. of this nature 

; hare been frequently refuſed, - 
| ” "According]y 1 where /. gave a note of band with- 
7 Atke 4, gur conſideration, payable 10 B. twa months from 
the date for 1004 B. indorſes it oyer to Thompſon, 
allowing a diſcount of a guinea and a half, being at 
the rate of, 945 a gent. When the note became 


. W e FOIL from” te. ade? 
Pe 


2 ” 


nd" indetter” for 
361.1 "$5. 64. 

"The coir mmiſſonets bad Yo hwy 
ditor under a commiſſion againſt the drawer, but 


Knding out this fact afterwards, they ordered. his 
Aiden to be Mopped. 

The Lord Chancellor, upon bis petition "would 
not dire& him to be admitted to his diyidend, but 


ordered in iſſue at law: to SLOW hand ws 
ufarjous,” * do eren 

But whatever might be the event of the ile 
directed by the court in this oaſey it ſhould ſeems, if 
the contract was originally uſurious it is void, and 
cannot be proved even in the hands of an innocent 
indorſee; for upon an action brought on ſuch a note, 

the met plea t. ene cu 
bar. 

. rag ge peeing 
colleQtor when he comes to prove the debt, muſt 
produce his. authority, ene 
judge of the legality of it. 

RY Corporations uſually appoint 2 clerk or treaſurer 
who, is the perſon. to prove debts due to them ; he 
muſt however. b ſeal 
to the commiffoners. ik tHe n Apts 

Every ſecurity that a creditor. has for his debt, 
muſt be produced at the time of his proving, when 

the commiſſioners will mark them as having been 
exhibited. 


„„ tat 
ther, muſt produce his bee 
I, 


SY 51: "though he paid n 


11 
pr. + * * 


Lowe v. Waller 
Dougl, 726, 


ba Ol the Pzoof-of Debts. 


„ W. 27x. In caſe of debts uncertain in point of liquidation, 
8 1 beten two merchants in balancing accounts, 
the matter reſts upon a claim, to aſcertain the ſum 
chat ras due at the time of the bankruptcy. So where 
| a "creditor cannot aſcertain "bis. debt with certainty 
ſuſicient to enable him to ſwear to it, or is not able 
in other reſpects ſatisfaQorily to ſubſtantiate it; or 
where the agent of a creditor cannot produce his au- 
+ © © thorſty, and in many other caſes where there appears 
n probable foundation of a demand, though not ſuffici- | 
ently made out, it is uſual for the commiſſioners to ſuf- 
fer a claim to be entered, but that will not entitle the 
party to a dividend, which he cannot receive with- 


out compleatly proving his debt. If a claim is not 
ſubſtantiated in reaſonable time, the commiſſioners 


muy ſtelke it outs and they generally do ſo before 
. 2 dividend is declared; unleſs ſufficient reafon is of- 
OM 2 fered to them for prolonging the time, but the cre- 
. Aitor is notwjithſtanding afterwards at liberty to 
prove his debt and receive his ſhare upon any future 
dividends. However, in ſuch caſes where there 
has not been groſs laches, the Lord Chancellor will 
make an order that ſuch creditor ſhall be paid his 
proportion of the firſt dividend out of the money in 
the aſſignees hands, upon condition that it does not 
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CHAP. vu. 
ot Dees payable ot a furare Day. 


JEFORE the ſtatute 7. G. 1. c. 81. debts 


Aon 266, 


which had not become due at the time of the . 


bankruptcy could not have been proved, but by that . 3966 


ſtatute the legiſlature put debts payable in future 
upon a day certain, on che ſame footing as debts 


actually due; however, as the , preamble to that 


ſtatute recites only © ſecurities for the ſale of goods 
« and merchandize,” it became a queſtion. whe- 
ther ſecurities given on any other account were 


within the act, the words of which are, “ all and 


« every perſon or perſons. who have or ſhall: give 
tc credit on ſuch ſecurities as afareſaid, to any per- 


© ſon who ſhall become bankrupt, upon a good and 


valuable conſideration bond fide for any ſum or 
« ſums of money, or other matter or thing.” And 
it was. held that it extends to all ſorts of -bonds for 


the payment of money, and that the words ſuch 
ſecurity do not mean ſecurity for ſuch a ſort of debt 
but ſecurity by bonds, bills, notes, &c. For there is 


a legiſlative conſtruction of this very act in the 5, 
G. 2. c. 30. f. 22. which, without conceiving a 


doubt, takes it for granted that the ſtatute is not 


merely confined to ſecurities for goods ſold and de- 
| livered in the courſe of trade, but that it extends ge- 
nerally to all perſonal ſecurities for a valuable conſi 


| deration, where the time of payment is certain 
though” poſtponed to a future day. It is true, the 
9. 44 preamble 


Ante 21 


Cowp. 543- 


44+ 722 Of Debtspapable ut a tuture Day. 
| | om 443, preamble is ſpecial and particular; therefore with. 
| : out expreſs waids/in the stacting part, the opera- 
8 tion of it muſt be conſined to the preamble. But in 
* 1 2 Variety of caſes ſtrong wo in-the enacting part 
© Maſon”. ve of A ſtatute may extend it beyond the preamble, 
5 IN 2 1 ——_ — gebt upon bans condi. 
1 — bankruptey. Upon the bon being 
| produced in evidence, the condition recited à leaſe 
ter a term ef years; from the biſhop of Carli to 
Alo aud othete, which by uffigtrment veſted in the 
plaintiff x delbator- The plaintiff's teſtator affgned 
this Jeaſe'60 the defendant for an annüity, and the 
 condition/of:qghe- bond was for the regular payment 
* of the annuity during che reſidue of the term, and 
=» 5 ' for. the performance of covenants. At the de of 
| „ the act A bankruptcy and the commiſſion ves, 
: the penalty was- not forfeited, the annuity having 
5 been regularly paid up to that time. A verdict was 
- given ſor the plaintiff, ſubject to the opinion of the 
court on this queſtion: whether this was a ſecuri 
within the ſtatute, all the payments being fixed at 
certain periods, though the bond itſelf was not given 
ber goods ſodd and delivered, or for a debt contracted 
in the courſe of trale. 
| ___,. - The court Were of opinlon that is was 2 Sos 
3 | wid the ſtatute . 
3 P. W. 396. A trader haVing *contratied vith the 20 ti 
comp at one of their ſales for the purchaſe 5 
parcel of goods, to be paid for at a future day, and 
before” the day 'of | payment | became : a bankrupt. 
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ot Debts payable at a future Day. 
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. 


Sauſe the goods zoe. not dellerod mar. a the ; 


contract ſigned by the part. 

„A. bill drawn. befare ihe baakruptcy,thaugh not 

proteſted till after, is a debt that may be. proved 
under the cammiſſion, Accardiogly, ane Barrow, 


in December and until January, 1728, drew bills 


upon merchante at Bilbea in Hain, Aﬀter the draw- 


terwards in February following, the bills were e- 
unsccepted and proteſted; whereupon the 
elendant vs Arreſted, and being ſued ta execution 
| moved to be diſcharged. It was reſolved by. the 

court, that Barra cantracted the debts the very in- 
ſtant when be drew the bills, which was bafore che act 
ol bankruptcy ; and that the ngn-acceptance or pro- 


the party who held the bills, that the drawee would 
not pay the ſame, and was as much as to ſay, I 
will not pay the bills, and you may go back to the 
« drawer and he muſt pay you.” The court held 
the debts to be debit in præſenti, ſolvenda in futurs by 
' the drawer, 

So in a caſe where ane Fo/epb Pier applied to 
the petitioner Samus! e 40 «ſt hien wich 
money. | 

The petitioner, on the 8th of November, 1984, 
agreed to lend his acceptance for 2981, if Prior 
could procure ſome other perſon to becgme ſecurity. 
Prior procured Stevens, who afterwards became 
þankrupt, to Jain him in giying, a note which 
was expreſſed in the following terms. © The 8th 


ing theſe bills Barrow became a bankrupt; and a: 


teſt did not raiſe any debt, but was only notice to 


Ex parte | 
Maydwell 


16. April, 783. 


£ * November, 1784. We jointly and ſeparately pro- 


"rife Pay to Mr. Samuel Moydwell, or order, on 


2 


G 4 % = 
| | "Debts F; at akuture Day 
b * 4 
Of- Y. 


the 224 January next, 203, and on e r8th of 
& January, 951 16%, , 
Maydwell accepted two bills dated the (tr apt 
29th of Otober, drawn by Prior upon him, each 
payable three months — date, one for 95 l. 155. 
WM 
wh On the 18th December a comminon iſſued againſt 
Pi, and on the Toth Fanuary à commiſſion alſo 
. iſſued againſt "Stevens. Both commiffons were 
prior to the acceptances being due, or to the time 
when by their note of hand Friur and Stevens had 
promiſed to pay the money; | 
Upon petition by Maydivell that he might Wd 
. mitted to prove the note under Stevens commiſſion, 
the Lord Chancellor made the order accordingly, = 
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inde » 


Or m by Parriage articles,” ” 


Aut bankiupe and ant defring —— kind. 
of debts ſhall come under the commiſſion; 3 Wit a7 
9 5 it has generally been held that na debta aa 
be proved but ſuch as are demandable before the 
aſt of bankruptcy. The Ratute 4+ and 5, An, 6. 1). 
lays, perſons becoming bankrupts and gonforming, 
ſhall be diſcharged from all debts due and owingat 
the time of the bankruptcy, and if ſued for any ſuch. 
debt, may plead in general that the couſe.of allion ace, _ 
crued before ſuch time as he became a bankrupt. 
The cauſe of dFfion means ſuch a gebt as is due and 
payable in all eyents. The creditor muſt ſwear to the 
ſum, due, and if he ſwears to more Rs * 
be guilty of perjury. e : 
The diſtinction of An payable Fog ona; 
day certain, and debts depending upon-contingency, | 3 
has given riſe to frequent queſtions, whether the; 
bankrupt's wife or her truſtees ſhould be admitted 
to proye the ſum ſettled on her by eee 
under a commiſſion againſt her huſband. 

Lord Hargwicke, on à petition, Ex parte Wane Expats 
Jer, ſtated the diſtinctions of the ſeveral caſes reſpect- 1 Ack. 227% 
ing a wife claim on her huſband's eſtate. He ob- Er pane 
ſerved the firſt head of caſes, is where a bond i is given, Bun pay 
by a buſband to pay a ſum, of money in his life-time 
 totruſtees, to be laid out in truſt for himſelf and his 
vie or children; and, in caſe the huſband rd. 
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Ex parte 
Wincheſler 
Davies 530. 


: 2 All. 116. 


condi of Juh, 1739, made between the ſasd hh 


Of Ctevitos by Hirter Articles. 


G the uſe of himſelf; if in this caſe the kitbazd be⸗ 
comes a bankrupt, this being a debt due in his life- 


time; and before the bankruptcy, the court will letin 


the. truſtees. to ſom | 
8 * . 12 


A ſecond head of caſes is; where a perſoũ Yr 
iy enant to pay to truſlecb of fün of money for 4 
benefft of the wife or children after His death, 

alſd a judgment by way of Collateral ſecurity to füch 
cbyenant, and afterwards becomes bankrupt ; this 
being a debt at law, the court will permit the ame to 
be proved under che Gom⁰m Hen 
Thpe third, is where the father gives a bond to Hs 
intended ſon· in- la, on the marriage of his dabghter 
to pay a ſumoſ money after his death, and intereſt in 
the ment times on particular deys and times, and 
there is a breach of the condition of che bond, and 
the father becomes bankrupt; this is 2 legal debt 
not depending on à contingency; whether ĩt is or is 
not to be paid and therefore may de proved under 


$6: the 


a cummiffon. Thus where Juhu mutheſir mar- 


ried Bianbenb the daughter of Jobn Grant, and pre- 
vious to his marriage; by awindentore dated the e- 


Winehifter on the one part, and John Grant the banks 
rupt, and Elinabeth the petitioner's wife of the other 


part, retiting the then intended marriage between 


the ſalid Jobn Minchrſter and EMxabeth, And that 


22 Grant had before the execution of the inden- 


ture paid 'Winchefter 5001. and by a bond dated the 
ſame day ſecured 1000 / more to be paid to in- 


chefter, bis executors, adminiſtrators, and afffgns, 
* twelve months after tue death of the furviyor 


of 


— 


of. John Grant and Rarkoro his wiſe, together: with 
half · yratly payments, which 300, chen paid, and 
10000. ſroured to be paid, was declared to be in full 
for the wife's portion. It was agreed, and Wincheftr 
covenanted with ohm Grant, that hey his- heirs, exe 
eutors, or ad miniſtrators, ſhould within on month 
after his death, pay to Fobn Grant his executors, on 
adminiſtrators, the ſum of 2000, to be placed out 
at intereſt for the ſaid ebe er's wife, and the iſſue 
of tlie marriage; and it was alſo agreed, that the 
20001. and the 1000 7; when due, ſhould be placed 
out at ĩntereſt in the names of two truſtees, in truſt 
© after the death of the ſurviyor of the faid' John Win- 
cefler and his wife, to diſtribute the 30007. among 
the children in ſueh proportions as Wrinchefter” and 
his wife ſhould direct, and for want of ſuch direc- 
tion, in truſt to divide the ſame between ſich chil- 
dren equally, and in caſe there was no iſſue of the 
marriage, to pay 1000 J. part of the 30000. to ſuch 
perſons as the ſaid h Winchefter's wife Thould' a r 
point, and for want of ſuch appointment, to Miu. 
W r his heirs, 'execattors, or admiuiſttratörs. 

- The marriage was accordingly had between the, 
faid John Mincheſler and Elizabeth Grant, and there 
was iſſue of the marriage living three children. 
Join Grant paid the” intereſt of the bond home to 
the 2 5th of December, 1743 · but not upon the exact 


the bond. fy; na 
In Hpril, 1744, à commiſſion of bankruptey iſſued 
againſt 25 Grant, and he was thereon declared a, 
. * © bankrupt, 


- 


days of Crimes and Ait gu; as was reſervedia, "Davine 538% 


* 
. m , III — — — 
5 1 y 
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Aitor ſor the ſaid ſum of 1000 J. but fuch ſum not 


ue condition of this bond before the bankruptcy, for 
rho half year's intereſt was become due at (ir na, 


applied to the oommiſfioners to be admitted à cre- 


Barbara his wiſe, the commiſſioners rofuſed to ad- 


mit him à creditor; and therefore he preferred his 


petition to be admitted a ereditor for the principal 
ſum of 1000 l. and that the dividend thereof might 
be laid out in the purchaſe of South Ses annuities for 
the benefit of him, his wiſe and children; and alſo 


7 prays to be admitted a creditor under the commiſ- 


ſion for 204, Ween owe 0 
ond at Midſummer laſt. 
Lord Hardwicke adhere was clearly a e 


but not paid till the 1oth of January, and therefore 
not being paid at the day, the penalty was forfeited 
at law. He ſaid, that it had been argued, that it 
turned upon the act for the amendment of the law 
the 4. and 5. Ann. c. 16. , 12. That when an 
Action of debt is brought upon any bond, which 
«hath a condition or defeaſance to make yoid the 
«ſame upon payment of a leſſer ſum at a day or 

* place certain, if the eee eee 
«or adminiſtrators have, before the action brought, 
« paid the principal and intereſt due, *hough ſuch 


payment was not made ſtrictiy according to the 


condition or defeaſance, yet it may be pleaded in 
bar, and ſhall be as effectual as if the moticy had 


been paid at the day and place according to the 
3 Ae 208 
N Before 


7 
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.: Before this act of parliament the bond was! for« 
feited, if not paid at the day. But, ſaid his lordſhip, 
at a day er placs certain, are material worda. This | 
is a ne, defence, and à new plea given by the a 
of parliaments and thereſore the common way of 
pleading is, that all intereſt was paid before: the 
action brought. But this is not a bond with.a de- 


time; for it is to be paid within 2 twelvemonth after 
the death of the ſurvivor of father and mother. 
It is not therefore, a bond within the deſcription-of 
the ſtatute, nor did the act of parliament intend to 
comprehend bonds of this nature. For ſuppoſe a 
bond payable at inſtalments, the obligee gets judg- 
ment on the whole penalty, upon a breach of pay- 
ment at the firſt inſtalment. Even a court of law: 
would in ſuch caſe act equitably; for upon the 
obligor's applying to the court there, and offering to 
pay the money due at the inſtalment; and agreeing 
to let the judgment ſtand as a ſecurity for the reſt, 
they will relieve the party, on berufe g | 
then due, and coſts, Nba une nate vill} 
His lordſhip, eee Fe | 
Mr. Winche/ter be at liberty to prove his debt of, 
19004. and that he be admittpd a ereditor under the 
commiſſion for what he ſhall ſo prove, and be paid 
out of the bankrupt's eſtate a dividend in reſpect 
thereof, , with the other creditors of the bank - 
rupt. dan hien 


ſeaſance ſot the payment of a leſſer ſum at a day cer- 


e ee e b l ee üs ee W 107 7 


nants in-confiderition of u murfiage portion paid Bede 316. 


him, . 
© di 4 bd 22 KX pay 


e 


| — 9 — erg wt 
| caſo bis wife ſurvives bim. 24 6% M, 

2 This eaſe depending upon e eee eee 
it may ur may not happen, is materially different 
fſtom the other cuſes; becauſe in the other caſes 

there was a remedy at law before the commiſſion 
5 eee eee 204. 46 ee auf eee 
Exparte Caſ el he firſt caſe in paint under this head is, where 
2. Wa 497- anchuſband trader, in conſideration - and 
4 286 paxtion, gave a band 0 bis wife's 
eee eee ee 

decame a bankrupt ; and it was objected that in Lord 
Cotaprr a time, it had baen ordered incaſe; of a bond 
given on ſo valuable arconkideration, that the money 

eomputed upon the diſtribution to be the ſhare of 

then obligee in this bond, ſhould he put out at in- 

ttreſta and. the creditors. ta have ſuch intereſt during 

ther life. af the huſband the bankrupt, and if the huſ- 
| eee Jining tho-wiley be momenta be paid 
tothe wife,z. but if the wife ſhould die in the life- 
—— rr et vg eb 
the creditors. v RN D ode evi tr J 
On the other hand, Lord Macclesfield) as ſald to 
have daubted of this; and Lord Chancellor Ting 

|  canceived.that no part of the hankrupt's eſtate ſhould 
it abbe deferred from being diſtributed; eſpecially 
that the diftribution; ſhould inot wait for a debt which 
was neither dabitum in pranti, and never might be 
Aulium in futures in regard che wife might die in the 
life of the huſband. * HW 110 
eingabe King'aBenchs iteppeareithat 
Millan Donalon, in his liſe ti me, by bis bond dated 
the Sth of Mar, 37045 rr} 


Tay ecutors 


- 


Tully. Soi Spacky 7 


Rm. Thc; 


124.0 * 


% 
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5 
ſum of 800 J. which band was conditioned, that if 


the heirs, executors, or adminiſtrators of the ſaid Do- 


najſon ſhould pay to the ſaid Tulh and Nuaſſiy 400 4. 
vVithin two months after the death of the ſaid Doxa/fon, 
in caſe one Martha Latimer ſhould marry the ſaid Do- 
nagen and ſhould happen to ſurvive him, in truſt for 
the benefit and behoof of the ſaid Adertba, her exe- 
cutors, adminiſtrators, or aſſigns, then the obliga- 
tion ſhould be void, other wiſe to remain in full farce. 


came a bapkrupt, and obtained. his certificate, and 
afterwards. died, having made his will and appointed 
executors who did not pay the 4004 Upon a queſ- 
tion -whether the truſtres could have proved: this 
bond under Dona{ſon's. commiſſion; the whole 
court were of opinion, that it being uncertain whether 
this bond ſhould ever become dus or not, it-depend- 
ing upon two contingencies. which had not both 
happened, at the time of the act of bankruptcy com- 
mitted, it was impoſſible to make ſuch abatement of 
54 per. cent. as the act of 4G, T 
therefore that this bond was not within that act. 

Conſormably to this was the caſe of R,,i, Cori, 
wha ky eee in 1716, covenanted to 
pay truſtees 4000 /. in caſe he ſhould die, leaving a 


Danaſſon was married to Martha, Latimer and be- 


ſon and other children who ſhould artive to 21 


equally, Cc. Cork» becomes 2- bankrupt and has 2 


bon and four ocher children all infants, who prefer | 


their petition, praying that a ſufficient" part of the 
ſtate might. r e 
Ax. wot: r 157% * 4 1: 13% k ang ame * 1 
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2 It is uncertain whether any 
ting will ever become due; and before the 7 G. 1. 


c. 31, it was a queſtion, whether bonds or promiſſory 


nates payable at à future day, though certain in all 
events, could be let in. And the difference now in 
ſuach caſes is to be adhjuſted by rebate of intereſt; 


but here, how is it poſſible to adjuſt the difference 
upon a Contingency which may never happen? 
And upon the ſame principle, where, by artieles 
made on the 16th of Feb.” 1931; between James Ning 
the elder, and the bankrupt James Ling the younger, 


James Sutton: and Aune King,” by che nhame of une 


Suttanyand Robert Sutton, and John Complice, reciting 


the intended marriage between James King the 


younger and Ane King. It was covenanted and 


agreed, that the ſaid James Sutton ſhould, within 


three months after the marriage, pay the ſaĩd Fames 
King the younger 10001. as the marriage portion of 


| the ſaid Line Sutton; and if James and Arne ſhould 


haue iſſue living at the death of Fames Sutton, that 
then the heirs, executors, or adminiſtrators of Jane 


Sunn would pay to the ſaid Fames King the younger, 
the further ſum of 1000 J. if he ſhould be then living. 


is 4 : But if King ſhould die before the laſt 1000 l. become 


payable to him, then the ſame ſhould, in like manner, 
be paid to the ſaid Robert Sutton and Fohn Complice, 


in truſt to place out the ſame at intereſt on ſuch ſe- 


curities 4s the truffees with the ſaid Aang King 
ſhould approye, and ſhould pay the intereſt to be made 
thereof to her, during her life, and after her deceaſe, 
for the maintenance and education of the children of 


| the ſaid James and Arne King, till they ſhould attain 


twenty-one, and then to ane 
1 = parts, 


* 


— by orrige arte. * 


parts und b 
| King ſhould appoint, and for default of ſuch appoint- 
ment to be divided equally between them. And in 
caſe they had no iſſue, then to ſuch perſon or perſons 
t che ſaid Famer King the younger ſhould,” by deed 
er will give or appoint the ſame unto, and in default 
thereof the ſame was to be paid to the executors or 
adminiſtrators of the faid Fanier King.” WP If 5y 

By the ſame articles Fames King the younger co- 
venanted that if be received the faid 1000 /. payable 
after James Sutten's death, according to ſuch cove- 
| tors of the ſaid Famer King the younger ſhould, 


within three months after his deceaſe, pay to the 


ſaid Fobn Complice and Robert Sutton, &c. 1000 L to 
be by them employed in ſuch manner and form, and 
for ſuch uſes, intents and purpoſes as were before 
| Gpreſitd\and limited, touching the 1000 f payable 
aſter the death of Fames Sutton, 

Ila Fannory, 1939, Fames Sutton the father died; 
and James and Anne" King having ifſue a daughter, 
named e, who was then living, James King be- 
— to the n Sutton's 


g ne e is 
King petitioned to be allowed the 1000 /. ſo paid to 
ber huſband Famer King, by Sutten's executors, in 
the nature of a'debt under the commiſſion, by virtue 
of the coveriant in the articles, and that a part of 


Kiny's eftate, in proportion to what is paid to his 
ether eteditors, might be paid to the trufters, to be 
OG ö diſpoſed 


. S0:Crivitogs by Wurrlage artleles. 


Ve | Giſpoſed-in ſuch manner as might anſwer the inten- 


tion of the ſaid articles, and that the money to be 
 Feceaved by virtue of ſuch dividend, might be placed 
out at ·intereſt, i in ſuch manner as that ſne might re- 
reive-the intereſt thereof during her life, in-caſe ſhe 
to be received for ſuch dividends, might go and be 
paid to weh child or children of ber by Janire King, 
as: ſhould happen to be living at the death, of the 
ſurvivor of them, in caſe there mo any fuch 
iſſue os was directed by the articles. 
Dord Haordwicke'was of opinion chat e 

relieve the petitionet _ King vers pt 
nn e ere 85 

Articles eee were e ee 
be Ger, = Ruth GCmome, ſpinſter, and Thoma: 
Oruome, Thomas Symonds; and Jobn Sharpe, reciting 
ſaid Ruth Groome and the ſaid Fobn Grier. And in 

eonſideration of 600 l. to him paid by the faid Thomas 
Sroome, as the marriage portion of the faid Rub 
Erome his daughter, and for the making ſome pro- 
viſion ſupport and maintenance for the ſaid Ruvh 
Groome and her iſſue, in caſe the ſaid intended mar- 
riage ſhould take effect, and the ſhould ſur vive the 
ſ.id John Grier ; the ſaid John Grier did, for his 
beirs, executors, and adminiſtrators, covenant, pro- 
miſe, and agree to and with the faid Thomas 'Groome, 
Thomas Symonds, and Jobn Sharpe, and the furvivor 
of them, that the heirs, executors, and adminiſtrators 
of the ſaid John Grier would, within three months 

after the death of the ſaid Fobn Grier, well and truly 
pay, or cauſe to be paid unto the ſaid — 


Of Creditqps by Parriage Irtleios: 


to be placed out upon ſecurity, in truſt that 
they : ſhould; when they had received the {aid 


ſum of 600 J. as ſoon as they could conveniently 


afterwards, place out in their names, the ſaid ſum 
of boo. And from time to time, as they ſhould 
ſee occaſion, and think proper, call in and receive 
| the ſaid monies, and place the fame out upon other 
ſecurities, upon truſt that the intereſt and proceeds 
that ſhould ariſe by the ſaid Goo. or any part thereof 


received by the ſaid; truſtees, ſhould be paid to the 


ſaid Ruth Groome during her natural life, ſor her 
own uſe, or to ſuch perſon as ſhe ſhould,: by deed or 


writing under her hand and ſeal, teſtiſied hy two 
credible witneſſes direct ar appoint. And aſter the  _ 


be iſſue of her body, in truſt ſor ſuch iſſur, in ſuch 
manner as in the ſaid artieles are mentioned; and 
in default of ſuch iſſue, or in caſe the ſaid Ruth Groome 
ſhould die, leaving iſſue, and all ſuch iflue ſhould 
die within, age, and without iſſue, and unmarried, 
then 3000. part of the ſaid 6004. and all intereſt 
which ſhould be then due for the ſame, ſhould. be 
paid unto the executors or adminiſtratots of the 
ſaid ohn Grier; and the go. reſidue thereof, unto 
the ſaid Than Gran 4c, or +4 
Oden nd en 6 Io WH ons 41 21 2157 & 

| Abe marriage took effect, _ adamant 
commiſſion of bankruptcy» iſſued againſt Grier, who 
e nap dividers; made. 90. li. dase 
Domas Eraome and the oer truſtees attempted to 
Prove the 600 /. as a debt befoxe the commiſſioners, 


5 


Thomas Symontls and - Jahn-Sharpe the fur of 600 l. 


"bi „over ua K bn +, who 


Fx parte 
Gicenaway 


i marriage with Elizabeth Greenaway, gave his bond 


eee ee nne 


bn N eee eee 
The counſel; for ee ee del, ber ifs 


3 had been given with a defeaſance, or a 
bond with a penalty for payment of a ſum of money 
⁊t a certain time, and ſuch penalty had been forfeited, 


this would have been à debt at law, and proveable 


under the; commiſſion 3 but this was a debt only 


reſting in covenant, and that in this caſe there was 
no forfeiture of the penalty, ſuch debt depending on 
2 contingeney, and was not provided for to be 


7 . 
and therefore the truſtees {though the contingency 
had happened before the (dividend was yp" had 
no right to prove GSD ee 


Lord Hardwicke concurred with the reaſons offer - 
ed by the creditor's counſel, and expreſſed his opi- 
nion, that as this was not a debt that happened at 
the time of the act of bankruptey committed, that 


it could not be proved under this commiſſion, chere 


being no drawing a line between the one and the 
other. That the caſe of Tulhy v. Sparks which he had 
fully conſidered was a clear authority in this point; 


and that the acts relating to bankrupts, had not made 


a ſufficient- proviſion ſor the relief of ſuch | 


creditors ; therefore he diſmiſſed the petition. 


There have been alſo two ere 


_ the principles above laid down as to contingent 
debts have been admitted, though from circum- 


ſtances of peculiar hardſhip, the court has been 
averſe to decide againſt Me claim of the wiſe. «61:9 


to 
$5. - 


* 
— 
, 9 =g 
* 'Articles. 
* 


his death, by will, or "otherwiſe, give or leave the 


eſtate, ſo as the ſame ſhould be paid by his exeeu- 
tors or aſſigns immediately after his death, to the 


ſaid Elizabeth, without any. claim by any perſon or 


perſons whatſoever, then the bond was to be void. 
| +» The marriage took place between Edward Green- 


way und Eunbetb, and a commillion'of bankruptcy = 


iſſued againit Edward Greenowdy, and be died inſol- 
vent, before any diſtribution" of bis eſtate, and Ei- 
zabeth Gremaway proved the bond before the com- 
miſſioners, but the aſſignees refuſed to make any 
dividend · to her. She therefore petitioned; that as her 
' huſband made no proviſion for her, in his life- time, 


ſhe might be let in to receive her dividend out of 


the bankrupt's eſtate and effects, in equal degree with 
the other creditors. Lord Hardwicke ſaid, the queſ- 


tion was, whether this is not a debt become due be- 


_ fore the eſtate is diſtributed, and that it would be 


the hardeſt caſe in the world, if ſuch a-perſon ſhould 


not be admitted a creditor, before the eſtate is divid- 
el away. The penalty in an obligation is debitum in 


freſent;, and the condition only ſuſpends it, ſo that 


is looked upon 48 4 debt, from tbe time of the 


ſtand over, to give an opportunity to compromiſe, 


aud accordingly the creditors agreed to let in the 
wife of the” batikfupt ſor 1 5 J. half of the bond 


debt only, in which ſhe acquieſced; Whereupon the 


Lord Chanedllor faid, be was very glad it was cm- 


furvive Edward Greenutay, and if he ſhould, beſore 


| petitioner 300 J in goods; or other 'perfonal of real | 


. 
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M Creditoꝛzs dy Marriage Articles. 
promiſtd, for it was a matter attended with great 
difficulties, and there had not been one caſe ſince 
Tul v. Harles, but what had been determined, ex- 
| prefilyagainſt a contingent intereſt. He added that 
tte diſtinction taken in equity, has been between 2 

truſt for the wife, and a bond abſolutely given to the 

wife herſelf, before marriage, 8 a RI 

mere np ee u , 

80 where Benjamin Michell: in eee ar- 
ticles before his marriage with Elizabeth Michell, did 
execute a Fond to Thomas Micbell and William Rows, 
the truſtees under the articles, in the penalty of 
1000 l. conditioned to be void, if the heirs, Cc. of 
Bemamin Michell, ſhould pay to Thomas Michel and 
William Nous '500 l. within three months next after 
the death of Benjamin Mitchell, for the uſe of the pe- 
titioner, in caſe ſhe ſhould outlive her huſband, or 
in caſe ſhe ſhould not ſurvive him to the uſe of her 
child or children, if any. A commiſſion of bank- 
ruptcy iſſued againſt Benjamin Michell, who died 
ſome time after, and a dividend was declared of nine 
ſhillings in the pdund. The commiſſioners would 
not admit the wife a e nn. an order 


of the court. e 


— 


| 
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Sbe petitioned to ba adwitted A fe wakes ons o 
be paid out of the money remaining in the aſſignees 
hands, a dividend in proportion to 9906 hath * 
already paid to other eredito s. 
N —̃— 3 
_ counſel attending for them, the Lord Chancellor 
ditected the petitioner to be admitted a creditor, 
and to receive her dividend, it not being eppoſtd. His 


de what if there had boon @/Judg- 
Th 78 . ment,. 


Sf ente by Barrlage arcs. 


nent, be ſhould hare thought it would have made it 


| an immediate debt, and ſhe would have been inti- 


tled to come in as a claimant before the death of the 
huſband, and the aſſignees muſt then have retained 
ſuſicient in their hands on à dividend day, to an- 
ſwer a proportionable . 220 PEEP when 
the event happened, 

After the Lord Chancellor had. ie the 
a. he had ſome doubt, and therefore would not 
ſuffer the ſecretary to draw up the order, though not 
defended, and declared in this caſe he was very un- 


willing to make a precedent, though this appeared 
2 very bard caſe. He ſaid, the only difference, be- 
tween Groome's Caſe and this, is that Groome's caſe 
was upon a contract, but this upon bond, and 
unleſs it can be made debitum in præſenti, ſoluendum in 


„ * 


22 7 # 


futuro, which would be difficult to do, the petitioner 


would not be intitled to prove it. In theſe caſes 
where he had let in ſuch creditors, a judgment was 


given at the time, which is an immediate debt at 


law, and ſuſpended only in equity upon the defeaſance. 
His Lordſhip ordered it to ſtand over till next day 
of petitions, and in the mean time recommended it 


to the aflignees to compromiſe with the peti- 


tioner. 

And in a ſtill later caſe, it is ſaid to be ſettled, 4 
that on a contingent, proviſion for a wife, ſhe cannot 
be admitted as a creditor, 

But notwithſtanding the general rule ſeems to ho 
thus eſtabliſhed, the caſe will be different, if the aflig- 
nees are obliged to come into equity to compel the 
performance of a truſt ; for then as they require 
equity, they; ſhall be obliged to do equity, and ſe- 


cure 


22 an vs an. 17 
"I 


1 Alk. 114. 


* 


Ven. 662. Blanchard, 2 cabinet maker, martied the ſiſter of 

Cullen, who had 5001. portion ſecured by land. 
Blanchard on, his martiage, gives a bond to leave 
his intended wiſe, if ſhe, ſurvived him, 300 l. or a 
 thirdof his eſtate, at her election. TAIT, * 2 * 8 


\ 


by the afignees. to, have, the. 500 L. raiſed. by a 
_ ale, and. decreed. accordingly ; but with this, that 
te wiſe ſhould come in as acraditor; upon the 300 J. 
bond, and what ſhould be paid in "reſpect thereof, 


5 to be put out at intereſt, and received by the credi- 


tors, during the life of the huſband ; and if the wife 
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Blanchard became a bankrupt. A bill was brought 
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an! * been 110 — 2 
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- Of e cen Debts. — 2 


(CONTINGENT debts are not 8 
to be proved under a commiſſion of bankrupt 2 
unlefs the contingency took effect before an act 
bankruptey committed, becauſe the debt ought 
to be due, and payable before the bankruptcy ; 
therefore, ' where a note of hand was given on the | 
1ſt of January payable one "month after date, and 


$00 


„ 12. 


6 fo 


vis E 


the drawer became a bankrupt on the 10th January, Callowell v. 
it was held, that the creditor could not come in ding 1 glu. 


for a diſtribution, for though it was debitum. in præ- $67. 
ſenti,, the cauſe of action did not accrue, until after 
the act of bankruptey. But this being found ex- 


tremely inconvenient, the ſtatute, 7. G. 1. alters Ante. 109. 
the law in this particular, but that ſtatute only » Lord Rayne | 


extends to caſes where the debt is payable at a 1549- 
future day certain. _ Contingent debts, are therefore 
left unprovided for, except bottomree and ,t 
bonds, and. policies of inſurance, the holders. of 


which are relieved. by the 19 C. 2. c. 32. / 2+ Antec 201 | 


which admits them to make a claim, AN 
when the contingency takes effect. 


. 


"= S 
* 


Contingent debts are ſaid l nds Tanne, Spark, 


ſtatute 7. G. x. becauſe, it being uncertain, whether: 
they ſhall ever become due or not, it is impoſſible 
to make ſuch abatement of 5g . per cent. as the act 
directs, and therefore they cannot be within it. 
And this doctrine has been conſtantly followed, and 
N by the caſes alluded to, 1 in the 
former 


"_ Ot Contingent Debts. 


Dx parte Caſwell former e However, Lord Chancellor King 
2 mY . declared that though a debt be contingent, when 
the obligor becomes a bankrupt, yet if the contin- 
. gency happens, before the diſtribution made, ſuch 
„„ contingent creditor may come in for his debt; or . 
: if the contingency happened before a ſecond dividend, | 
= creditor may come in for his proportion there- 
f. But this has been fince* 'bver-ruled,” and "the 
! poſition eftabli ſhed, for Lord Hardwicie 
4 faid, that Lord King's was barely an obiter opinion, 
Ta and that Lord Talbot afterwards doubted of Lord 
| Unparte Groome King's aſſertion, and that he himſelf had differed 
Alk. 115. from big intirely on a former occaſion, and that be 
* ee ſtill adhered to his opinion. But though the prin- 
-—-- » +» - ciple, that contingent” creditors cannot be admit- 
ted to prove under a commiſſion, where the act of 
| bankruptey was prior to the happening of the con- 
: tingeney, is clear and indiſputable; many queſtions 
l | +... bavEariſen," as-to what debts ſhalF be faid to be con. 
= | +4 +.) - tingent'within the meaning of the rule. i Wa, v0 
=. One having only a cauſe of action, cannot come 
1 in; and prove it as a debt; becauſe the damages that 
may be given are conſidered merely as contingent. 
2 = - Therefore A. has a bond of indernnity from B. and 
Thompſos. - the condition be broken, and afterwards B. becomes 
28, 116%%½6 banktupt, before A. has been ſued or damnified, 
"LN | though 4, had a good cauſe of action againſt B. 
—ꝛ— + 1. before the act of 'bankruptey, yet as he had not been 
ö MR damiiified by paying any certain ſum of money, by 
3 reaſon of Vs breach of the condition, 4. cannot 


* 
* 


g ban | _ poſſibly ſwear to any debt due, and « PU ERA 
1 | . the time e = 
h 1B 9? ee eee 80 
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Sa, if a lefſee-ploughs, up-meadow ground, for en. 5 


which he is bound to pay the leſſor a certain ſum of 
money, as 2 penalty, that penalty cannot be proved 


2 2 debt under the commiſſion : nor if a man be 
bound in an obligation, in a certain ſum to/perfokm 


_ covenants, and the obligor, before he becomes a 
bankrupt, breaks thoſe covenants, the obligee cannot 


- prove this as a debt under the commiſſion. If a 


dond by a- principal and ſurety; has not been for- 
ſeited · before the furety became bankrupt, the debt 
cannot-be-proved under his commiſſion, but he may 
be ſued upon it notwithſtanding his certificate. - 
Therefore, where à commiſſion of bankruptcy Alte 


6 iſſued againſt the defendant, on the 5th' of September Don 155 


1776. Who afterwards obtained his certificate, which 


ves allowed" by the Chancellor on the rſt of May, 


7: the bankrupt having ente red into a joint and 
veral bond, with à condition that the bond ſhould 
de ci, if Fames Saye Thomas Laurence, (the prin= 


eintereſt, and if the ſaid Famer Sage Thomat Laws 
mne, his executors or — — 
twenty days aftet the expiration of ve years, in 
caſe he ſhould ſo long live, and enjoy the benefit of 
the loan, tepay, or cauſe to be repaid; to the cham- 
borlain u the city of Rondo, for the time being, che 
principal Jum borrowed. Other conditions were 
meited, but it was admitted that the bond had not 
haen forfeited by the breach of any of the ſtipulations 
ia db ennditian, till after, the defendant} became 
bankrupt, viz. not till te f uh, 1%“. 
| Lord Mansfield delivered the  vnagimous opinion 
be Court, that this was not a debt to be paid — 


mb. 


E * 
- 


Gipal) his” extbetitors and adminiftrators ſhould pay 


. 


1 
© 
- 


| — 1770. joined with Sir M illiam Defſe, 


commiſſion, though a quarter's annuity became due 


rot; and. th plan a. not prove A 


ubs bankrupt in all events, -but-depended onithe-a&ts 
 - of the principal vix. whether he did or did not 


comply with * the condition of 4 


8 v.44 * A 8 
In caſe of e ds art granny ihe 


arrears den deen regulate en dsh dan the par- | 
cChaſer of the annuity cannot prove under the com- 


miſſion, but if the bond has bean forfeited by a failure 


el puntual peyment, it becomes due at law, and 


the.cquitable-redemption of that forfeiture, by pay- 
ment of the arrears and the growing annuity is tho 


| ſubject of valuation; and the debt, when appreti- 
. wager the commetien. | 


Thus in a caſe where one Kempland on. the 28th. 
in 
conſideration, of 2401. (for which  Kemplang alone 
figned the receipt. on the back of the bond, though 


| be alledged, he acted only for Defe, who being a 


banker, did not chuſe to appear to be the borrower). 
gave the plaintiff a bond of 4801, to ſecure an annuity. 
to Perkins of 404. payable half yearly for Kemplond's 


ite, 3; eee ebe - PAN 
2 uarys JI77 $61! | ** 10 14 i ti 453 


On the 18th of March: e 


biuaakrupt iſſued againſt Kemplands/ The plaintiff faid . 
| he ſhould look upon Deſc as his paymaſter, and 


did not prove any part of his demand under the 


on the 18th Avid, 1773, and 011, 900 gmx 
was allawed on the 1 5th uh, 177 3- W 
In June 1775, d Willom Diſh became — | 


= Y 
hs | 


2— 3 


under that commi Ron, though a quirter% audit) 


became due on the 18th of Aprih 1775. Deſe has 


ſince obtained his certificate. And on the 27th 


Al, 1776. Kempland was arreſted in execution 


for a year's annuity, due the 18th January 1776. 
and paid the money in "queſtion to be diſcharged. | 
The court” were of opinion, that, as the bond 
was not ſorfeited at the time the commiffion iſfued, u 

there was no debt then due in law; but it was a 
mere eontingeney which might 0 might not be 


comè a debt in futuro. All the cafes in Chancery 


are where the bond is achat forfeited; tõ redeem 
which forfeiture, it is allowed that a value be ſet on 
the annuity! But neither there, nor at law, can the 
debtor be protected fot à debt that ariſes after the dee 
date of the commiſſion ; and it was ſo — — | 
Nung v. Hockley; C. B. Mich: 13 G. a, 
therefore'they diſcharged the rule that had been ob- 
taitied, fot the ſheriff to ſhew cauſe, why he ſhould 
not retutn the money pal to him by the defendant, 
ta procure his diſchatge. However; upon a ſub- 
ſequeiit" application to the couft, the former fate of 
acts appeared erroneous, the bond having been ſte- 
quently forfeited; by non-payment of the "annuity 
when due, upon which the couft faid, the defendant. 
had made a new'caſe; yon mp doen ae e W 
ache former was againſt him. WW *% 
The receiving payment ewt ln Unit) Wyine v. 
aſter the forfeiture has once taken plate wil not be - Wilkes 
ſich a waiggt of the fotfeiture as to take the ce ut: 
of the general rule; + AY . Mat 9 BY „ he os ta, b - 
For, upon a queſtion of thiBnaturg,' it appeared 
Es keto hecane due ou the 25 
"Io? | vcember, 


ae 


of the sch of the 4 and 5 Queen Anne ; an act made to 
remove the abſurdity which Sir Thomas More unſuc-. 
ceſsfully attempted to perſuade the judges to remedy, 


9 conference concerning the granting relief at law, 


cipal, intereſt and goſts;; and when they ſaid they. 
could not relieve againſt the penalty, he ſwore, by ' Ml * 
the body of God, he would grant an injunction. 
. This is à remedial law, and, if a caſe iv within the 
miſchief, the remedy ought to extend to i 
have thought therefore, that payment a 


rr 
* 
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December, L that the arrears. due on that day 
were paid on the 18th March, 1777; and then the 
defendant; became a bankrupt, and a commiſſion 
iſſued * him, der; which he dope Lo 
certificate. n 
Lord A, Albers the * nionef 3 as 
follows. The queſtion is, whether there was any debt 
due at the time of the bankruptey; and as between 
the parties, on general principles, when a forfeiture 
lies in compenſation and the perſon intitled to the 
compenſation, receives ſatisfaction after tue forſei- | 
ture, he can neyer reſort back to the penalty, 
Take the common caſe of rent. If payment is 


_ made, after.,the 25 you, can never recur to, the 
forfeiture, All, farkgitures,.are. odious, if . carried 
beyand their true intent. Beſides, (Ihere ſpeak my 


own, opinion) in queſtions between the parties, 
I ſhould, exceedingly incline to ſay, that Annuity», 


bonds are within the reaſon, though not the letter 


in the reign of Hen, 8. fot he ſummoned them to a 


after the forfeiture of bonds, upon payment of prin- 


I ſhopld 
the day, 


might be pleaded to an action on an annuity- bond. 
In the caſe of n 0 Fn er, as far as ĩt | 


95 p 
54> 13 x a n 
* 
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wis Werthe to conſider the point, we wats all / 
inclined to think, that even without an expreſs agree. 
ment, to give. farther time, the receipt of the money 


after the day would have been ſufficient. But inſolvent 
acts differ from the bankrupt laws; there is no 
authority, no commiſſioners under the inſolvent acts 
to ſet a value upon the annuity. The- preſent caſe 


ariſes upon a bankruptey. It is to be lamented, that 


ſo large a claſs of creditors, as annuitants are, ſhould 
de left without any expreſs proviſion. in the bank- 


rupt laws. It is hard upon them, that they ſhould - | 


be excluded from proving under the commiſſion, 


(when perhaps the other ereditors may receive 15 
ſhillings in the pound under it;) and ſhould-be left 


only to 2 fruitleſs remedy againſt the bankrupt; 
It is ao hard upon an honeſt bankrupt, who has 
given up his all to his creditors, that he ſhould ſtill 
continue anſwerable for debts which he/has' nothing, 
to ſatisfy;;. This is 2 great defect and chaſm. It 


is a pity that the legiſlature ſhould' be filent, and 


ſhould. force the courts, in order to attain the ends 


of juſtice, to invent legal ſubtleties, ' which do not- 


come up to the common underſtanding of mankind. 


That has been done in the caſe of annuities. The 


court of Chancery, has laid hold of this ſubtlety : 
It has ſaid, the penalty is the debt, if the forſei- 
ture has been one incurred; and. you may have a 
yalue ſet upon your annuity, and come in as a cre- 


ditor, under the commiſſions. If it is objected, that 
the, forfeiture was waived, the court anſwers; no 


matter for that it, it ſhall, be ſtill in force, becauſe it 
is for the benefit bath of the creditor and the bank- 
W ſhould be ſo. This has been ſettled, 
"4 L 1 5 and 


: 


l 
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"and we all adhere to the determination, as far as | 
this caſe goes, as a legal ſubtlety, eſtabliſhed for 
good purpoſes, but not to be drawn into principle 
or argument in other caſes. It has been the foun- 
dation of practice in the court of Chancery, and 
has received a ſolemn conſideration in the court 
of Common Pleas, in the caſe of Perkins v. Komp- 
land, which is an authority directly in point, That 
court thought annuity- bonds were not within the 
ſtatute of Queen Anne, and for that part of their 
opinion, relied on what Lord Hardwicke ſaid i ina 
_ caſey Ex parte Winchefter, viz. that the words, © At 
a day ot place certain,” are material words in the 
ſtatute, and that bonds not given for the payment of 
a leſſer ſum, at a day or place certain, are not within 
it. I hardly think he would have conſidered. thoſe 


words as ſufficient to take a caſe out of the ſtatute 


which is clearly within the reaſon and meaning of 
it, if it had not been to give the party the advan- 
tage of the equitable. ſubtlety, by which, he was 
enabled to prove under the commiſſion. We 
cConſider ourſelyes as bound by the authorities, as 
eee Jen ne Saga © | 
However, if the annuity is ſecured by a deed of 
commants the bankruptcy and certificate will be then 
no bar to an action for arrears accruing ſince the 
bankruptcy; nor will the caſe be altered if a bond is 
like wiſe given as an additional ſecurity, and forfeited 
for non · payment before the bankruptcy. As in an 
action of covenant, the plaintiff declared, that in 
conſideration of 240 J. paid by him to the defendant, 
the defendant. by an indenture, bearing date the 7th 
4 * 2767s had covenanted that he would pay the 
Ber * plaintiff 


Dt Contingent Debts. 
plaintiff an annuity during bis life of 40 J. a- year, at 
four quarterly payments, and that 60%. of the an- 
nuity became in arrear on the 5th of April, 1778. 
The defendant prayed oyer of the deed of covenant, 
"which was ſet forth, and by which, after reciting, that 
for the better ſęcuring the annuity, the defendant had 
executed a bond to the plaintiff, bearing even date 
with the deed, in the penal ſum of 400 J. he aſſigned 
to the plaintiff, for his farther ſecurity a ſalary of 500. 
which he enjoyed as one of the clerks to the audi- 
tor of the impreſt, and covenanted to pay the an- 
nuity by quarterly payments. He then prayed cyer 
of the bond which was ſet forth, and alſo of rhe 
condition, which was alſo ſet forth, and was, That 
if the defendant ſhould pay the annuity at the regu- 
lar quarterly payments,. and ſhould perform all the 
- covenants in the indenture bearing even date with 
- the bond, then the bond ſhould be void. He then 
Pleaded—1, That the plaintiff ought not to have 
any execution againſt the defendant other than 
againſt his real eſtate, his money in the funds, or his 
money lent upon real ſecurity only, becauſe the in- 
denture of coyenant which he had ſet forth, and that 
mentioned in the condition of the bond were one and 
the ſame ; that the bond and deed of coyenant were 


both given to ſecure one and the ſame annuity, That 


after the execution of the deed of covenant, and the 
bond, and before the 22d of January, 1777, men- 
tioned in an act, &c, (the infolyent debtors. act of 
16 G. 3.) viz. on the 7th of January, 1776, 201. 
WE two quarters of the annuity became due and 
was not paid according to the tenor and effect of 


the ſaid bond, whereby the faid bond became for- 


feited, mou the penal ſum became due and owing 
| L 3 3 


- 
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to the plaintiff ; and that before the firſt day of 
January, 1776, the defendant was arreſted and i in 
actual cuſtody of an officer of the ſheriff of Middle- 
5 e, and held to bail by virtue of a bill of Middleſex ; 
| __ and. that he ſurrendered himſelf i in diſcharge of his 
_— 1 bail, and was thereupon committed to the priſon of 
| EE, the King's Bench, before the 26th of June, 1776, in 
| the ſaid at mentioned, viz, on the 19th, of May, | 
7 4 776, and continued there till che time of his diſ- 
x charge; and. that at the general quarter ſetlons for 
_ Surry, held by adjournment on the 29th day of /7ub, 
3 | 1776, he was diſcharged according to the form and 
. effect of the ſaid act. The plea, concluded with a 
f ee prayeg judgment, i if the plaintiff ought 
5 to have any execution againſt him, ather than againſt 
ui real gllate, &c.. 2d. That before the 22d January, 
1776, viz. on the Sth of December, 1775, he was 
arreſted, &c. (ſtating the arreſt, ſurrenger and diſ- 
charge as in the former plea). That the indenture on 
; Which the plaintiff had brought his action was dated 
and made, and all debts thereupon owing and accru- 
ing from the defendant to the plaintiff were con- 
„traded and occaſioned, before the 22d of January, 
1776, to wit, on the 7th day of Juh, 1767, and 
this, c. wherefore he prayed, judgment whether 
the plaintiff ought to have any execution othet than 
againſt his real eſtate, Gc.— The plaintiff. __—— 
W to each of the pleas. 
Lord Mansfield ſaid, the queſtion was, LS 
E FF there was a bond with à penalty, and alſo a 
dieed of covenant, and the plaintiff made no uſe of 
dae deed of covenant? That he took the cage of 3 


e hc A an en 
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bankrupt and inſolyent debtor (as to this point) to be 
the ſame. That when a man has two remedies | he 
may elect. "That if the plaintiff had made uſe of the 


| penalty, the cale would have been different; but that 
as he had not, be might proceed as often as * 
| plealed for breaches of the covenant, 


Mr. Juſtice Bull: „laid, that here were topless, one 


of which (the ſecond) was upon the deed of covenant, 


That if the covenant had been the only ſecurity, no- 


ming had happened to bar it. That the other plea ſtated 
the bohd; conditioned for the regular payment of the 


annuity. That the court could not, becauſe ſuch a 


bond appeafed to have been given, determine the 
other ſecurity to de nn po pop was given 
for the plaintiff. * 


A mere cauſe of we aa not become a debt 


tert till judgment is obtained and entered; 


therefore in an ejectment, à verdict being given for 


8 


the plaintiff with nominal damages, afterwards and 
before the judgment could be entered the defendant 


became a banktupt, and in the term following the 


plaintiff ſigned judgment, and had coſts de incremento 
then taxed and allowed to him. Lord Henley held 
"theſe coſts did not become a debt till the judgment, 
and were connected there with, and that the plaintiff 
dould not be permitted to 3 * VO 


"a Be. 

do in affault and * duni diving 
the bankruptcy the plaintiff had a verdi with da- "Sheri 
mages, but had not judgment till after the-certificate. 


Fhe court were of opinion the plaintiff could not 
dome in” under the commiſſion, that it was not a 


- proveable debt, or a debt 9 the 


L 4 And 


. v. 
11 272. 


FX 


Ex parte Sneaps 


ot Contingent Debts. | 


SS 


And upon the ſame: principle, where one Sep ü 


March 4, 7782+ was committed for a contempt in non-payment of 


coſts, which were taxed ſubſequent to his bank- 


ruptey, but the order for the taxation was made be- 
fore it. Upon a motion for his diſcharge upon the 


ground of the debt being diſcharged by his certificate, 
it became a queſtion, whether this was to be con- 


ſidered as a debt ariſing anterior or poſterior to the 


bankruptcy. It was argued, that all proceedings 
under an order of court were to have yelation in 


point of time to that order, and conſequently that ay 
the order was made before the bankruptcy, the debt 
was to be conſidered as having originated in that 
order, and ought to be diſcharged by the certificate. 
The Lord Chancellor obſerved, it is generally true, 
that where ſeveral diſtinct acts are neceſſary for the 


completion of any buſineſs, the completion refers to 
the, inchoation. But the queſtion is, whether the 


© making the order can be conſidered as ſuch inchoation, 


14 bankrupt. 


SEK certainly have not, for they have their origin in the 


And he ſaid he thought it clearly could not. That 
it might as well be ſaid, the damages aſſeſſed in treſ- 
paſs are to have reference to the treſpaſs, which they 


judgment. He took it to be clear, that in all 
inſtances in the court of Chancery the taxation 


cConſtitutes the demand, and as the taxation was 


ſubſequent to the bankruptcy, the debt is therefore 
ſo, and ene he could not Kaen the 


eee 


2 iert, the judgment, hen ſigned, relates to the vor- 


dict; and the coſts de incræmento, when taxed, are an- 


pexailto-chole g by . and n con- 
4 © - lidated 


— — 
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folidated with them by a fair and equitable relation 
of law. | 

Accordingly, in caſe N ha plaintiff brought 
an action againſt one Zee, by writ returnable the 


firſt return of Trinity term, 1778, to which the de- 
fendant became bail. On the general iſſue pleaded, 


353 


Ayletty; 0 
Harford | 
2 r 1317. 


the plaintiff recovered a verdict for 100 0. at the 
ſittings in Trinity term. The defendant moved for 
a new trial, the rule for which was diſcharged ori the 


$th of July, 1778, the laſt day of the term: on 
which day a commiſſion of bankrupt iſſued againſt 
Lowe. On the 28th of July the plaintiff proyed his 
gebt under the commiſſion, being on a promiſſory 
note for 100 l. dated the 25th of May, 1778, and 
his judgment entered on the ſaid verdict, and voted 


in the choice of aſſignees - But the cobimiſſioners 


refuſed to let him prove the coſts, which were taxed 


at 30 J. becauſe judgment was gan hes * | 


the commiſſion. 


En Chief Juſtice De Grey aid; the commitiviiers 
were miſtaken in not ſuffering the plaintiff to prove 


his coſts, and that the Great Seal, upon petition, 
would do him right in that particular, © 

And, in conformity to this deciſion, in an action 
for words, and verdict for the plaintiff damages 100. 
the defendant between the verdict and judgment bo- 
came a bankrupt, and the defendant was afterwards 


taken in execution upon the judgment. It was 


moved to diſcharge him out of cuſtody upon the au- 
thority of the caſes of Graham v. Benton, 1 Wilf. 41. 


Blandford v. Foote, Cowp. 138. and Sun: V. Harford 
above ſtated, On the other fide it was inſiſted, that 


the caſes cited were either debt. or mpfer, that this 


wes 
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ws 4 tert and the damages uncertain at the time of 


the bankruptcy. But the court held that made no 
Uifferencs! The cauſe öf action exiſts before the 


verdict, here a verdict is obtained tlie damages are 


known hc bete debt, and the judgment. when 


given, relates back to the time when the plaimif ob. 


tained his verdict. The rule for difcha harging the de- 
fendant was made abſolute. 25 


Taylor v. Mills Where a man undertakes to pay a fur of money 


Corp. 525- 


for another, his undertaking alone will hot create a 


debt capable of being proved under 2 "commiſſion, 
and if an act of bankruptey intervenes between the 
undertaking and the actual payment, it can never be 


2 proved, aud the creditor can only teſort to the bank- 


irupt- perſonally. But if the party engaging to pay 
the debt of another is taken in execution for that 


debt; bis impriſonment is conſidered as a payment and 
ſatisfaction of the debt, ſufficient to give . a right | 


of proving under the commiſſion. | 
Thus, in a ſpecial action of treſpaſs upon the caſe, 


the plaintiff declared, that the defendants” and one 
iilliom Hinkley were co · partners in trade and mer · 


chandize; that Hinlley drew a bill of exchange upon 
the plaintiff, dated the 1 gᷣth day of March, 1766, for 


65 1. payable to one Robert Cay, or bis order, fiſty- 
* fave days after date; and in confideration” that the 
plaintiff would accept the ſaid bill, the defendants 
undertook and promiſed to find money to pay the 


dill, take it up, and to ſave the plaintiff hartmleſs and 


indemnified, by reaſon of his aceeptance theteof. 
That he accepted the bill, which became due the 16th 


of May, 1766, and was indorſed by Robert Clay to 
1 Smith, ho, on the 7 men of September, 


I 760, 
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3766, ſued out proceſs from B. R. and cauſed plain» 


tiff to be arreſted, and held to bail for the ſaid 654, 
That on the 24th of November, 1766, he put in bail 


to that action; and | in January, 1767, was ſurren- 


dered to the marſhs] of the Marſhallea; was charged 
in execution for the debt of 65. and coſts, and bath 


remained in priſon there ever ſince. The defendants 


pleaded that on the 16th day of Aug, 1576, they 
| became bankrupts, and that the, plaintiff's. cauſe of 


action accrued before they became bankrupts, and 


that the deſendants obtained their enen the 
Eee 167. u 
Lord Chief Juſtice Wiimat delivered the. een 
of the court, that no debt was due or owing from 
the defendants to, the plaintiff, until he was charged 
in execution, and his body being in priſon upon 
judgment and execution for a certain ſum, is the 
very ſame thing, as if the plaintiff had paid the debt 
and coſts due on account of the bill and note; and 
then and not before, the defendants became indebted 


to the plaintiff; which being after the defendants 


became bankrupts, the plaintiff could not come in 
under the commiſſion, He ſaid no debt could be 
barred by the certificate, but what was a debt con- 
traced. with certainty before the bankruptcy; Did 
the defendants, owe to Chilton 308 l. 10's. and coſts 
' befpre he rendered” his body in ſatisfaction thereof ? 
the money, to furniſh the money to take up the bill 


and to ſaye the plaintiff, Ghiljon, barraleſs z tdey brake 


their promiſe, . Chiltan was terrified and arreſted. 
Here is an injury to à certain degree, but no debt 


Was 


wing by the defendants to Chilton before his body ß 
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was in ends ſor the certain ſum. flow could 
the plaintiff Chilton, at the time of the commiſſion of 


| bankruptey iſſued, have ſworn to a debt, before he had 
| advanced a ſhilling to the defendants ? He certainly 


could not, but now his body being in execution, he 
has thereby paid the debt, and I Re 6 ſup- 


port this action. 


Where a man becomes ball for another, it is con- 


ſidered as a contingent debt. And if the bail commit 


an act of bankruptey before the judgment, it cannot 
be provgg under the commiſſon. 
Accordingly, where the deſendant the gth of A, 


1730, was bail on a writ of error, on the 25th of 
| Oftober, 1734, he committed an act of bankruptcy, 
and after a commiſſion obtained his certificate. On 
the 12th of November, 1735z the judgment was af- 
firmed.” And in an action of debt upon the recog- 


nizance, - he pleaded his diſcharge, and: that the 
cauſe of action aroſe before his bankruptcy, And 
Lord Hardwicke, Chief Juſtice, on the trial, held that 
the defendant was not diſcharged according to the 
cafe of Tully v. Sparkes, for this was but a contingent 
debt, for which the plaintiff could not come in under 


the commiſſion. - And upon the ſame principle it 


has been decided that where one man is bail for 


another, he cannot prove as a creditor under a com- 
miſſion againſt the principal, till he has paid the debt 


for which he became anſwerable ; and that if the ad 
of bankruptey committed by the principal is prior 


de the bail's having paid Wan nn Prove 


Goddard v. 
Vanderheyden 


: 3 Will. 262. E 


it under the commiſſion. 


For in a caſe where the defendant was ava) by 


virtue of a vt of ed cpin ad osten, = 
ſtated 


* 


. 


judgment was obtained thereon againſt the preſent 
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ſtated in the declaration, and that the plaintiff! at 


the defendant's requeſt became bail to the ſheriffs,  - 


and entered into a bail bond, and that the defendant 


undertook to ſave harmleſs and indemnifythe plain- 


tiff therefrom. The defendant negleCting to put in- 
ſpecial bail at the return of the writ, the bail bond 


was duly affigned, and in Trinity term, 1763, an 


action was brought thereon in the King's Benchagainſt 


the preſent plaintiff; and in Afchaelmas term, 1767, 


plaintiff as Rated in the declaration, and thereupon 
the preſent plaintiff brought a writ of error returnable 
in the Exchequer chamber, and proſecuted the ſame 


till the affirmance of the judgment. On the roth 
of March, 1764, the preſent: defendant became a 


bankrupt, and on the 12th of the ſame month a 


commiſſion ifſued againſt him; upon which he yas 


declared a bankrupt. In Trinity term, 1764, judg- 
ment was aſſirmed in the Exchequer chamber, upon 


which the preſent plaintiffs brought a writ of error 


returnable in parliament. In January,” 1765, the 
writ of error in parliament was non: proſſed; and on 
the 21ſt of the ſame January, a writ of fieri faciat 
iſſued againſt the preſent plaintifPs goods, and there- 
upon he paid to the plaintiff in the original cauſe 


his debt due from the preſent defendant and coſts. 


On the 22d of "May, 1765, the 'defendant having 
conformed to the laws relating to — A his 
certificate was allowed. © ' 


The queſtion that aroſe was, whether the plaintiff 


be entitled to recover the debt and rd un a gy 
be Uo Tons he himfelf was put to. 


de eee be 
* 


- 
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The court declared they were all of opinion, the 
debt for which this action was brought could not be 
proved under the commiſſion; for that the plaintiff 
Goddard could not ſwear that this debt was due and 
owing to him before he actually paid the debt and 
coſts upon the judgment upon the bail bond in Ja- 
muary,, week ee ren any Sepp 


bankruptcy. 
They ſaid ahe en 'aQts 28 not Kern i 


| kind og Gebets Anil some under dhe cmi Bun the 


ſtatute 4 5 Ann. c. 17. ſays perſons becoming 


bankrupts and eonforming, Cc. ſhall, be diſcharged 
from all debts due and owing at the time of the 


bankruptcy, and if ſued for any ſuch. debt, may 


9 plead in general, that the cauſe of action accrued 


before ſuch time as he, became bankrupt ; they 
thought that the words, “ cauſe of action,“ mean 


ſuch a debt as is due, owing and payable in all events; 


the creditor muſt ſwear to the ſum due, and if he 
ſwears to more than is due, he will be guilty of per- 
jury. A debt may be due at the time of the bank - 
ruptcy, though not demandable till ſome time aſtet | 
wards, and therefore. the ſtatute 7 G. 1. c. 31. was 


made to let in ſuch-/debts.to. be proved under the 


commiſſion; and though the preamble of that ſtatute 
ſpeaks only of bonds, &c. given for goods in trade, 
yet the enacting words extend to all ſorts of bonds 


for payment of money, and that the words ſuch ſecu- 


rity, do not mean ſecutity for ſuch a ſort of debt, but 
ſecurity by bonds, bills, notes, c. That in caſe of | 


debts uncertain in point of liquidation, as between 
two merchants in balancing accounts, then the mat- 


ter reſts upon a claim, to aſcertain the ſum that was 
wig 1 n due 
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| due at the ti time of the bankruptcy... That. dus is an 7 4 
action of the caſe upon a verbal promiſe 
wholl, * in damages. At the time — 54 — | 
plaintiff Geddard bad ſuſtained, no damages, it Was 

en wholly uncertain whether he would ſuffer any 
— one cannot ſay what certain debt he could 
ſwear to; he brings a writ of error upon the judg- 
ment. recovered againſt him on the bail bond, and 
thereby would induce the court of Exchequer 
chamber to believe that the judgment was errone- 
ous, and that he gyed nothing thereupon how 

then can he go at the ſame time before the commil- 
| bopers, and ſwear the defendant owed him ſo much 
money on that account, when he had not paid a 
facthing af it? The. plaintiff could not have ſworn 
to a debt in this caſe, ſo as to have held Famerbeyden 
to ſpecial bail, Upon the whole they were of opi- * 
mon that judgment muſt be for the plain tif. 

And the cafe is the ſame in collateral undertakings 
if, che party engaging to ſecure the debt of another, 4 
himſelf becomes bankrupt before that debt is payable 1 
by the principal, the W under bis | 

commiſſion. 205 (YE SH Mills 244 hls 3 

„Thus, i in a caſe e of — for abe opi-" fl parte Adney 
nion of the court of King's Bench, it appeated, that Core. ab. 

on the 10th day of June, 1773, James  Adney," as 
broker, ſold to George Henſao quantities of Ruſſia 
tallow, the property oſ Jobn Bucihalm⸗ 3. and there 
being a balance of 280 J. 18 6. 4 d. due, to »Buckbolme, 
Adney gave him Henſhaw's, note, dated the 1 oth day 
of June, 177 3, for 306 J. 13.5... payableito..Buckbolms | 
fire, months after date, being the price. of the ſaid 
ulow. In Jabs uur Hane wanting more — 

ay | W. 


- 


ot cus mug 


low, Alen 2s broker, apphed to Buckbolme to ſell it 
him when Bucthelme told him, chat as Henjbaw was 
indebted to Him at that time as abdve, and as he had 


no other ſecurity than the above note, he declined | 
giving lim further credit; whereupon Aung an- 
ſwered, that Henſbui wüs 4 ſafe man; that the note 


would be regehuriy paid and he aight” ſafely give 
him credit for more goods; that he Aan, in conſi- 
deration of the ſum of FL 107. 7d. 74. paid him as 2 


premium, would guarantee or ſecure the payment of 
_ the ſaid note; which propofeF Buckbolnd zgreed to; 
and paid bim che ſaid 17. 101. 7% and aſterwards 

delivered more goods to the uſe of Henſhaw, and 
Au, on the rath of uh, 17 3 gave Buctholme the 
following undertaking ſighed 5) him, viz.” In con- 


« ſideration of the ſum of 1 . 107. 7 d. received of 


«. Mir#-Fobw Buckbolme"1* hereby make myſelf an- 
& ſwerable'for the: due paytfient'of George Henſhaw's 
< note 3 date the 10tWof une; order J. Burkbolme, 


for 306 15 135: payable in five months, and due 


_ 4 the-20th —— tu ih 


On the ach dpvf pA; 1734 Shallow 


olf banktupt iſſued againft Auney; and he was declared 
abaalerupt. Hanau did not pay the note when it 
72852 became due; but eontinued his trade till the 2d of De. 
cember; 173 when a common of bankru pt was ö 
inne againſt bie, and he was declared a bankrupt. 


Burthelus having petitiohed the Lord Chanccllot 


for liberty to prove the debt of 306 J. 135, under 
Auurys commiſſion, is Wrahip ordered Wd. caſe , 


ſhould'bemiitie'for the opinion of the Judges of bis 

Majeſtꝰs court of King's Bench, upon the following | 

8 Wurmder de e engagement ſo en- 
T * 2 N « tered 


- 
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« tered into by the faid Famer Adney, is or ſhall be 
« conſidered as a debt due from the ſaid Fames Adney, 


before the date and ſuing forth of the ſaid commiſſion. 
_ * againſt him, ſo as to be proved by the ſaid John 


« Buckbolme under the ſaid commiſſion ? Or whether 
« the ſaid engagement is to be conſidered as x colla- 
« teral ſecurity from the ſaid James Adney, the bank- 
< rupt, to the ſaĩd John Buckbolme, for the payment of 


« the.ſaid ſum of 3061. 135. mentioned in the ſaid 


note, in caſe the ſaid George Henſbatu did not pay the 
«ſame at the time the ſaid note became payable; 
and conſequently a debt only accruing due from the 


* ſaid James Adney to the ſaid John Buckholme from 


the time default was made by the ſaid George 
* Henſhqw in payment of the ſaid note ?” UE 
Lord Mangel. There can be no doubt or argu- 
ment in this caſe upon any general principle of law. 
It is very certain that contingent debts cannot be 
proved under the ſtatute 7 G. 1. c. 31. And debts 


payable at a future day are not to be proved unleſs 


they come within the ftatute 7 G. 1. It is as cer- 
tain, that if this be only a collateral undertaking to 
pay, if Henſhaw did not, the demand cannot be 
proved under Adney's commiſſion, But if it be an 
engagement by Adney to pay at all events, without 
regard to Henſhaw ; then it is a debt that may be 
proved under Adney s commiſſion. And ſo the court 
of Chancery clearly underſtood it, by the terms in 
which the caſe, mn | 
are ſtated, | b 
"The law is equally dear which A un- 
dertaking is conſtrued: and the whole queſtion de- 
my upon the conſtruction of three lines of the en- 
TABS M 1 
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gagement. It might be meant as 2 collateral un- 
dertaking only; viz. in taſe Henſbaw did not pay, 
that den duty would” be" Balle for the debt. Buy 
it is not worded ſo. 
The origitial didertdlling/byifirybew is a regular 
negotiable note, and if Adey had indorſed it, though 
demand muſt have been made, c. before Auch 
would be liable; yet in that daſe the debt might 
clearly have been proved under the commiſſion. But 
the engagement by Aluey is, chat Henfbaw's note 
| ſhall be paid when due, therefore if not a collateral 
undertaking, there would be no 0 reſort 
| to the original drawer of the note. Neeb 
m, Juſtice. . 
'by this undertaking? The'ſmallneſs of the premium 
paid to  Adney, viz only 2. 10% 4d. affords a 
f r 7 rapper bats 
collateral undertaking. only. 
Lord Manifeld. Wan one, the 


| Intention of che parties. Afterwards the court cer- 


tified in theſe words. © Having heard ' counſel on 
* both ſides, and conſidered this caſe, we are of opi- 
<.nion, that from the occaſion of giving Adu 
cc note, and the terms in Which it is conceived, the 
< parties intended it to be a collateral engagement 
| « only, in caſe Henſbew ſhould not pay his note at 
4 the time it became due j and therefore it-reſted in 
< contingency (at the time the commiſſion .iſſue! 
e againſt Adu) whether this engagement ever would 
* become a debt or not; and conſequently. it Tould 
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FOINT: creditors are intitled to a diſtribution of 
e zeit os partnerſhip: eſtate without the ſepa- | 

rate creditors being permitted to participate with 
them, but notwithſtanding ſeparate creditors are not ö 
| intitled to ſhare the dividend of the joint property 
t until the Joint creditors have received 205. in the | 

pound, yet they are, upon petition, lot in to prove their Ex parte Sandon 
u deſpective ſeparate debts under the joint commiflonnn, 
n paying contribution to the charge of it, and as the Ex parte 
a joint or partnerſhip; eſtate is in the firſt place to be x Vern. 06, 


4 applied to pay the joint or partherſhip" debts; ſo in 
like manner the ſeparate eftate/ ſhall be in the firſt 
he place applied to pay all the ſeparate debes. This is 
er- ſſettled as a rule of convenience, and it is reſol ved 
on chat if there be a ſurplus of the joint eſtate, beſides 


what will pay the joint creditors, the ſame ſhall be 
allotted in due proportions to the ſeparate eſtate of of Color. Dufreſa of 
each partner, and applird to pay the Teparat credi- Er par?” Cook 
. tors. Andi if there be on the other hand a furplus of . 52% 
the ſeparate eftate, beyond what will ſatisfy the ſ- 
parate creditors, it ſhall go to ſupply any deficiency 
; that may remain as to the joint creditors. . | 
Qn a joint debt, if ſeparate commiſſions are taken 
out againſt the joint debtors, the creditor may 
prove his hole debt under each commiſſion and re- 
n eee ere 
20%. in dhe whole... 1 1 
11 1742 | Mz. a be | 1 


- 
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fioners, aſſigned his e in truſt for his creditors. 


. 4. ſued the bond againſt C. the ather obligor, and - 


recovering judgment againſt him, takes him in exe- 
cution by c. Ia. and G. thereupon paid 4. 241. but 
being old and having no eſtate, and living only 


upon charity, 4. .canſented to ala C. e 


en. en ibi 


+:\ Upon which it was. objected Bat this 1 an 


ah with the conſeat. of the plaintiff the obligee, 
And the debt being in law entire, it was a diſcharge 
1 of tha whole * and ſhould ge rr 
7 90 7 g #4 - 8 ir 
Gs 3 Chanda 1 Dena that w 10 
ae the obligee in the bond, ſhould come in 
as a creditor for a moiety of the remaining money due 
in the bond; for the execution againſt C. being ſub- 


ſequent to the commiſſioners aſſignment of the eſtate 


„ of B the bankrupt, ſtiould not (at ieaſt in equity) 
12 2 [diſcharge s demand uut of the eſtate ofthe bankrupt. 
But in regard each in equity was liahle but to half 
tlie Uebt, and C. was not the original debtar for the 
whole, H. the petitioner ſhould only have relief for 
a moiety of his remaining debt againſſ the aſſignees 
of B. the · bankrupt. But his lordfhip faidy if B. the 
- bankrupt had been the original debtor, and had bor- 
rowed all the money, then A. ſhould have come in 
before the aſſignees as creditor ſor all his debt. 

1 Where there is a joint and ſeveral creditor, he 
9 muſt according to the rule of the court now firmly 


* 236 1785. eſlabliſhed, make his eläction whether he ig Coe 


— in 
— 
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Of Joint Debts. x. 


in upon the joint or the ſeparate eſtate, that is, which 
he will come in upon, in preferexce 3 for which ever 
he may ele, he will be intitled ts come in upon the 
ſurplus of the other, if there ſhould be any, And in 
order to make his election, he muſt have a/reaſona. 
able time to inquire, into the ſtzte of the different 
funds, but he is not intitled to defer” ſuch election 

until a dividend, be declared. Where there is a' 

joint debt and ſeparate commiſſions taken out, w& _ TO 
have ſeen, in a former chapter, that it has been gene- Ante, 3. 
rally underſtogd ſuch joint creditor” could not prove | 
his debt except. for the purpp e of afſenting or dil. 


$73 ©* 


to take out a Joi int commiſſion ; however, though 'this 
is the general rule, it is not altogether without a 
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IHE I, rule as to common annuities i is, 
© that where one is intitled to an annuity from 
Fig which is not a rent charge on land, or on 4 
8 ſpecific part of the grantor's eſtate, but perſonal, to 
be paid by him who afterwards becomes bankrupt, 
it is r demand on bim and- bis eſtate, 
and there is nothing a' debt on his eftate "but the ar- 
rears of the annuity at the time of the bankruptcy, 
/ | ublefs the penalty of the annuity bond has become 
| forfeited ; for othetwiſe the payments accruing after- 
wards become a debt after the bankruptcy, and can- 
not be proved, But where there has been a forfei- 
ture prior to the, bankruptcy, in order to prevent the 
| injuftice of admitting the creditor only to prove the 
„ arrears accrued due before the bankruptcy, and the 
| great inconvenience that would enſue if the annuity 
ſhould be received from time to time as an accruing 
debt on'the eſtate, by which means the. diviſion of 
the eftate would be perpetual, and there could be no 
final dividend during the annuitant's life, the court 
puts it in another ſhape of ſetting a value on the an- 
nuity becauſe it was only a general perſonal demand. 
And in ſetting this value, conſideration muſt be had 
of the time the annuitant has enjoyed it. 
Wherefore on a petition in which it appeared that 
the petitioner i in the year 1920 gave 300 J. for an 
aanuity 


* 


Of Annuitants, Apprentices, & c. 


annuity of 30 l. ſor her life, payable out of the 
eſtate of the bankrupt, which be not being able to 
pay her by reaſon of the commiſſion, the petitioned 
to be admitted a creditor ſor the whole 300 J. 
The Lord Chanoellor. ordered that it bo referred 
to the commiſſioners to ſettle the value of her life, 
and that ſhe be admitted a creditor for ſuch valu- 
. ation, and the arrears of the. annuity, it being unrea- 
- ſonable ſhe ſhould have the whole 300 l. rr 
had enjoyed the annulty 18 years. 
by And the like order was made in another caſe, where 
x bankrupt before the time of his bankruptcy, entered 
into an agreement to pay an annuity of 20 l. a- year, 
for the rene, arten, we en Hegg ew, 
wen, with a penalty on non- payment. 


Ex Beltog 
1 — 


By his failing in one of the payments the ni 


becanie dess. The guardian of the infant, who 

had maintained him, applied to the court, by petition, 

10 haye a value ſet upon this annuity, and that the 

infant may be admitted a creditor for the ſum at 
which it ſhould be valued.” 


Lord Chancellor ſaid, he was of eee 1 


value ought to be put upon the annuity, that it 
might be proved as a debt under the commiſion. 
It is obſervable that the reporter in the caſe Ex 


parte Le Campte, does not notice the annuity's having N 


been forfeited before the bankruptcy ; however, we 
muſt preſume that circumſtance to have exiſted in 
the caſe, to make it conformable to other ann 
upon the ſame ſubject. 

Incaſe of an apprentice where the eee 
bankrupt, commiſſioners recommend it to the credi- 
| dars to allow him a groſs ſum out of the eſtate for the 


M 4 purpoſe 


2 Black. 110. 


* Aix 261, | 


n 


of 801. was given with the petitioner as an appren- 
ſtioe for ſeven years. In Ju following a commiſ- 
| fon-of bankrupt was taken out againſt Hard, and 
being declared a bankrupt, affignees. were choſen, 
who ſold off the bankrupts effects, and he became the 


Df-Annuſtants) Apprentices, kr: 


purpoſe of binding him to another maſter, as it 
would be hard to make him come in as à creditor 


under the commiſſion, but this, though it is equit- 
able and juſt, muſt be conſidered as an indulgence, 


and not a right, for the court can only order him to 
be admitted as a eredituu ... ye of 


Accordingly on a petition, it appeared that the pe- 
titioner on the 0th of January, 1744, was put ap- 
prentice to Ward a bookſeller at York, and the ſum 


| 


ſuperviſor of the preſs to the purchaſer; and incapable 
of performing his part of the contract, nor was the 
petitioner able to; raiſe any money ta put him out ap- 


prentice to another maſter, and as the commiſſion 


was a recent one, probably no Ay 2p 
made in: a Fear, or year and a half. 2 : 
It was prayed by the petitioner, that on deduQting 
10 J. out of the 80 J. for his board with the bankrupt 
during the ſox montls he lived with him, that the 
aſfignees might be ordered to pay the ſum of 704 


5 out of the effects of the bankrupt already come to 
their hands, and eee eee ee 
under the commiſſion 


Lord Hardwicke was at hrſt ii 


| inclined to grant the petition, but upon ordering the 


ſecretary of bankrupts to ſearch for precedents, two 
were produced in Lord Chancellor King's time, and 
two in Lord Talbot's, where they directed that an 


apprentice ſhould come in as a creditor only, (after 
deducting 


1 An. 


Of Annuitanta Apprentices, &c. 
deducting for the time he lived with the banlerupt) 
upon the remaining ſum, upon which his lordſhip or- 
dered that the n 

tor for 70 L only. eus 


A bond, though eee eee 


proved by the aſſignee under the commiſſion, but the 
aſſignor muſt join in the depoſition that he hath not 
received the debt, or enten any ſecu- 
rity or ſatisfaction for the ſa ne 
In bills of —— notes thereris 
2 double contract, the frſt between the principal 
debtor and ereditor, and alſo an implied contract, that 
the principal debtor will indemnify the ſurety, ſo 
that if the creditor the indvrſee comes upon the ſurety 
the indorſer, the indorſer or his aſſignees may come 
in againſt the orginal or principal debtor. This is 


the caſe between principal and ſurety, and is likewiſe' 


the-caſe where an indorſer is barely a ſurety, and no 
conſideration is paid by the original drawer. - But on 
the contrary if A. draws a bill upon B. who has 
effects of £8 in his hands, afterwards his bill is ne- 
gotiated and indorſed over; there is no ſuretyſhip in 
this caſe, for A. did not draw upon B. as a ſurety, but 
as having effects of 4, in his hands, by which he was 
obliged to anſwer the draught of 4. and therefore 
the indorſing it over to another will not make the 
indorſer- only in nature of the ſurety of A. but 
| every indorſer will n 1 
drawer. | 

Thus whete Villen bee drew ſeveral bill 
of exchange on Harris (who was his agent in Lan- 
aon) ſome of which were payable to Harper, and 
ethers to Edward Stephens or order, for different ſums 


1 Atk. 123. 
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nao eſſects of Minſinore's in his hands, and therefore 


huis debt under a | 
Y 3 Le and to receive a dividend from 


dt ame, Apprentices, &. 


amounting. to.2060/,-which laſt bills were romitted 


to Richardſon and company by Stephens on his own | 
private accaunt; in order to enable them to diſcharge 


— which Gaphars had on his feparate 
acoount, in ordes to ferve Hinjmere drawn on Rich- 


ardſn and company, and Richardſon had negotiated 


debe ſaid bills as Stephens directed; and ſeveral of them 
ct. the amount of 2565 l being drawn by I inſnore 
| on Hurrit; Richardſonand company, indorſed thefame, 
not doubting but -Hixfaore or Harris would have 


taken care the ſame were punctually paid when they 


fell due, hut inſtead thereof, M inſmare ſtopped pay» 


ment, and never remitted Richardſor and cmpany any 


x * or effects to pay the ſuid bills or any of them. 


Lord Hardwicke laid, his doubt at firſt was; whe- 


thay Harris had any eſfacta of Hinſmor?s in his 


hands, for if be had, there would have been no 


pretence that the indorſers ſhould come in againſt 


Wiinfatare's eſtate, but Harris appears to have had 


accepted che bills merely to give credit to Winſmore 
as a ſutety, and conſequently the aflignees of Rich- 
ardſn aud company muſt be admitted as creditors 


under Minſmore's commithon, for ſo much as they 


have paid under Richardſon's commiſſion to 11 in- 


; * Il inſnorois bills af exchange. 


His Lordſhip therefore ordered e 
eee be admitted to come in 


zs creditors under Winſmore's commiſfion for 544“. 


and that they be paid a dividend out of bis eſtate in 

reſpect theteof rateably with the other creditors. 
The holder of a bill of exchange is intitled to prove 

iſſion againſt the drawer, AC» 


. | each 


— 40 
eck pol his whole debt, provided he does not in 


 ditor-applies to prove: his debt after having received 
a apart; nud where he applies to prove previous to 
- having received any payment or compoſuion. 


For where Mrs. Cack drew a bill of exchange in 


Enyland upon her brother Fandermaſb in Holland for 
1000ʃ, payable-to, J. S. Vandermaſh accepted the bill ; 


out of the effects of Yaudermaſhſo much money Was. 


paid by the aſſignees of the commiſſion of 
againft him to his creditors'as amounted to 407. pe 
cent, Some of the creditors of Mrs. Cock petitioned 
Lord Chancellor that they might come in as credi- 
tors of Mrs. Cott for the whole 100 f. alledging thut 
though this ſhould be granted them, yet the effects of 
Mrs. Cock would not extend to ſatisfy them their 
juſt debt of 100 /, even including the 40. Per cent. 
| ks EAI RROe7 7770 ener 
 eftate,— es e 


Lord . 1 is ende be dür 
bree per cent. made by the aſſignees of 
the commiſſion againſt Vandermaſb, was out of the 
effects which Mrs. Cock had in Vandermaſb s hands; 
for if ſo, it would be as if paid by Mrs. Cacb herſelf; 
and if paid by Mrs. Cock herſelf; then there can be 
but 60l. per cent. due, and conſequeatly the creditors 
of Mrs. Cork ſhall came in for no more than this re- 
maining 604 On the other hand, if the 40 J. per 
cent. paid by the aſſignees of Fandermaſ's eſtate, was 
Taeally paid out of Faxdermaſs's effects, then Fander- 


_ the whole receive more than 20 in the pound. 
But there is a diſtinction in this caſe, where the ere- 


ws eſtate is a8 a creditor for chis 40 J. and the 


\ * 
1 4 7 ” "Ro - 
© ates - . - ereditors 
* BEI 


— "= 


N ohr ſor the 40 H bebt paid out of Vakltids eſtate. 


9293 "4 A. 


e IT 


elle WH Corte eſtüte muff come In as cre- 
ditors ſor the white” 100 . and be taken as truſtees 


Tuereſote let the creditors of Mrs. Cork come in 
for the 661; 5er künt. and let i be enquired out of 
whoſe effects the 40 J. per eint. d by Vundu . 
malls allinecs; ald if the $07; prent:"fhall appear 


8 have been palt" out of mn own effect; 


then let the credftörs of "Mrs. Cock cbme in ſor the 
hole 100 KL out: of which they inuſt anſwer 4,07; 


| Je cont een et Trauen 1% n 


go where A. gves a promiſſory note payable to B. 
K far 200 J. value received? B. indorſes it 


t G who ſudorfes it ober to DO nt en, 


A. becoming a bankrupt, à commiſſion of bank · 


ruptey iſſued out againſt him, and D. comes in as a 


creditor, and pays his 1 as claim- 
ing a debt of 200. and proves the debt. 
Then B. becomes à bankrupt, eee 

being taken out againſt him, D. in like manner a8 

before, pays his contribution to this commiſſion as for 


| the whole abt of 200 l and proves the ſame z after- 


wards, C. the laſt indorſer becomes à bankrupt, and 
on a commiſſion taken out againſt bim, D. (as before) 


pays his contribution money as forthe whole She of 


200. and proves the ſame. ERM i 2h 
The affignees under the ee bee 
againſt A. the firſt bankrupt, pay à dividend to D. 
after the rate of 5; 6. in the pound out of L's eſtate, 
and then the affignees in the commiſion of bank- 


ruptcy againſt B. propoſe to małe a dividend out of 


Ps eſlate, but refuſt to pay D's dividend as a-cre- 
ditor for the whole" 200 l. but only for the 151 
e 500. 


Ok Annvitants,- Kppientices; Sc. 13. 
50 l. of the 200 l. being paid eee 
made out of ¶ the ſirſt bankruptꝰ's eſtate. 
Lord Chancellor Ting ſaid, the 5 . in the a 
which the petitioner D. had received upon the diyi-: 
dend out of the eſtate of 4 muſt be taken to reduce 
note; for as 5 f. in the pound is paid in part of the 
debt, by neceſſary canſequence ſo much leſs of thbe 
debt remains due, and therefore. the petitioner muſt. 
take à dividend as for a debt of 1 50 4 only, unpaid. 
upon the note 3 but. with regari to ſo. much of the 
contribution money, as the petitioner D. paid to the 


| affignees, in the commiſſion. of bankruptey:ſued out 2 
againſt B. the firſt indorſer heyvndl the debt of 250k, F Ʒ 
eee rene eee e: W 
be tef unde. 35 Io IAA G42 


. enlie e_pebyfinelihobd bat, 
at this day. For where a bankrupt had given & ĩlia — 2 
nn bills of exchange on Vunvillen and others in 1 Ak. 10g. 
Holland, who made themſolves liable by accepting 
them, and afterwards failed and compoutided with 
their creditors.” N uman was admitted a creditor 
under the commiſſion for his whole debt. But bes 
fore a dividend he received a compoſition of 215 = 
in the pound from the acceptor of the bills. 
Upon a queſtion, whether Miluman ſhould r. Sehe 
a dividend upon his whole debt, or only upon what 
ſhould be due after deducting the 26. 6 d. 4 7 
pound received by bim. 
_ * Lord: Hardwicke (aid the creditor had two WHT 
ſecurities, That in the common caſe abſtracted 
from the caſes of bankrupts, if there are ſeveral obli- 
bers the —— have ſeveral actions againſt 
a - them 


. 
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— 


den all ſeveral judgtnents and ſeveral executions, | 
but he ſhall not leyy mote thun one ſatisſaction 'for 


his debt, af he does, eburts of la will relievre. The 
- ſamie in bills of exchange. ''ARtions, We. lie againſt 


_ drawer: atid-ul{xhe-cindorſets, but only one ſatisfac- = 
tion for the debt. 80 under eommilſions of 'bank. 


* ruptey, the 'creditor: is intitled to come under -the 


- commiſſion agaĩnſt all the obligors, drawers, &c. and 


this is not a preference given to ſuch à creditor, but 


2 benefit he is entitled to at law, upon all his ſecu- 
rities, till be is compleatiy ſatisfied. -:He obſerved 


that to ſay. Vilgman ſhould only be paid a dividene 


= " ould be taking away from in man the double ſecu- 


rity he had, and which he may uſe in law and 
equity, till he is ſatisfied his whole debt. And is in 


- this eaſe the compoſition was not paid till after the 
- debt proved, he ſhall receive a dividend on the whole 


© debt; and ſhall aceounthereafter for what he has - 


1 Atk. 106, 


anſwer twenty ſhillings in the pound, 


ceived, of ſhall receive on the bills of exchange; and 
this will not be any prejudice to the eftate, for if be 
receives more from thoſe bills of exchange than will 


he ſhall ac- 
count to the aflignees for ſuch ſurplus. And his 


lordſhip obſerved this caſe differed from Cooper v. 


| Pepys, becauſe the creditor there had received the 


benefit before he had attempted to prove his debt 


_ - _ againſt the indorſee under the commiſſion——There- 
fore he ordered OI WT 21 


ö ceive a dividend on his whole debt. 


It is true the diſtinction as to the Ens, When the" 
We receives part in payment from the ſurety,” 
does in ſome caſes induce a bardſhip, but that diſtinc- 

* | tion 


eee eee 


ditor ſwear that the bankrupt is actually indebted to 

him ina particular ſum when he has already received 

IS part of it? The hardſhip: to which I allude exiſts 

. where a ſurety for a debt pays off part ſubſequent to 

"= au act of bankruptey committed by the principal, but 

a prior to. the creditors. proving; his debt under the - 

; i commiſſion, in which caſe we have ſeen that che 

| cerediror cannot prove the, mhole debt and ſtand as 

1 a truſtee for the ſurety z heither ean the urety him- 
pee, eee eee 

* ſequeht ta che banktupt ex. 

Thus where Genu — nnmberipf hill 

payable to Jere and Mill upon Hatton, who had nd 

. effects of Gerumy's in his hands, but however ac- Ex parteMarkhad 
I gepted the bills for the honour of the drawer.% 
J . Garway and Hatton both became bankrupts. 

: +1 The bill-holders prove under both, commiſſions, 

F % and receive am 

| os in the pound. 6-287, 

7 The aſſgnees of Harter nd 2 

| Lord Chancellor and prayed to.ſtandin the-place of - 

1 dhe bill⸗holders pro tanto, as they had received under 

» Hatton's commiſſion againſt. the eſtate of Garwoy; | 

IF. Hatten as was inſiſted bythe;petitioner's counſel be- 

3 eee eee eee. NES 
t  Garway the principal. $5 n A 
— The Lord D beriag made . a 
Fel 1 aides accordingly, but upon its coming on again, | 
BY His lordſhip ordered that the petitioners as affignees 

ef ae, ſhould ſtand inthe place of the bill-bolders = 
„re. uu as Hatten's eſtate had. paid on account af 

4 cee 3210 eben eben ene bo dis 


1 - 
- 
4 x5 6 
* 
* = 


0 his acceptance of the ſaid bills, but ſhould not be en- 
titled to any dividend from Garuuy's eſtate, till the 


dt Annnitants; Apprentices, 8c. 


bill-holders had received à full ſatisfaction for their 


debts; and if the ſurplus of Garway's eftate, after 


tte bill-holders were fully ſatisfied, ſhould not be 


ſuſfcient to anſwer what Hatton had paid as the ac- 
ceptor of Gajrway's bills, then his Lordſhip declared 
that nothing in his order, ſhould prejudice any right 


the petitioners might have by action againſt the per- 


fon of Garway for the reſidue of their demand, not- 


Sali Sen bed obicined M certificate; for 


his lordſhip ſaid it ſeemed to bich, at if Hatton's de- 


5 mand did not properly ariſe till after the iſſuing ef the 


* — 
* : we _ 
b 
S * 
** 


commiſſion againſt Garway; becauſe though there is an 
implied contract between drawer and acceptor, yet 


| there is no breach on the part of the drawer till after 


his bankruptey, and conſequently Hatton is not a 
creditor under the commiſſion, becauſe his debt is 


ſubſequent to it; nor does he fall under the deſcrip- 
tion of perſons in the 7 G. 1. who may ſue out com- 


miffions, though their debts are. payable at a future | 


day. There debitum in praſenti, ſolvendum in futuro, 
but here it was contingent whether it 8 ever * 


2 debt, as 'Garway might not have failed. 


In 8 12, 


$0 where a father tenant” for life of a ſettled eſtate 


with remainder to the ſon in tail. The father as 


ſoon as the ſon came of age- prevailed on him to join 
in ſuffering a recovery, and in a mortgage - wy 


eſtate for money for him. 


Tze father afterwards became a bankrupt. 
The eſtates compriſed in the mortgage conſiſted 


of d to che father, beſides the ſettled 


one. | 


— — 


Of, Innuſtants, Apptentterg, ec. 


eſtates were ſold by the. mortgagee after the bank 
ruptoy for 2,224 “. 1, 445 J. of n was ne, 
by ſale of the ſettled eſtate. xt . 

This bill was brought in view of ee 
ſon to prove under the commiſſion hi proportion 2 


the money raiſed by ſale of the ſettled eſtate. 
Lord Chancellor. I cannot diſtinguiſh; this 6A 
from the common one of s joining in a bond or 
giving a collateral; bond to ſecure the debt of B. 
in which caſe the ſutety cannot prove the debt 
under the commiſſion, unleſs he has been actually 


called upon ſor the money * to the bank- 


— l 

The eſtate is 5 only 4 "leis. EE 3 is no . 
till the ſon is called upon and pays the money, which 
in this caſe was done by ſale of the eſtateß but not 
till after the father's bankruptey. I do not know 
how to diſtinguiſh between a, man's pledging: his 
eſtate and his perſon, as when he joins in a bond. 

In order. to call for any dividend, in his own per- 
fon, and his own. name, be muſt be a.creditor at the 


| time of the bankruptcy ;. but in this caſe, I do. not 


know how to make the ſon ſuch, 
| The mortgagee has made his eleQion, and the 


pledge is ſold, then the queſtion is, whether the ſon's 
eſtate being ſold, intitles him to come in as a credi- 


tor under the commiffion, My doubt is as to the 


date of the debt, but I own I cannot diſtinguiſh this 


from a perſonal pledge. As no. money, had been 
paid before the bankruptcy, it ſeems to me that e 


plaintiff is altogether without relief, thereſore the hill 


muſt be TERS but without coſts, 


n N The + 


Tae coſts and charges of proteſting hill before an 
8 of bankrüptey, may be proved, but it has been 
M0 determined, that ſuch coſts. Accru by "proteſting | 
— bills after A commiſſion of bankrape ang ele 
"prox ng ann | 
* Comin ilioncrs of bankrupts do not allow rel. 


: * 


Ot Aniltatts, 


0 


tors to prove intereſt upon notes or bills, unleſs it 


is expreſſed in the body of them. And this rale was 
"approved by Lord Hardwicke, who ſaid, even at lay 


. where notes are for value received and intereſt is 


Ex parte Marlar | "not expreſſed, the jury do not give the plaintiff, in an 


"Ts 151. 


action upon the notes, intereſt for them but by way 
of damages only. But the creditor” may prove the 
- full ſum for. which the notes were given, notwith- 


= iy Randing he received 5 per cent. diſcount,” Me, 


A child living with the father, and earning, money 


1 for irſelf, may, if the father receives that money, be 


admitted a creditor under a commiſſion againſt him. 

Thus, upon a petition on the part of Miſs Macllin 
to be let in as a creditor on the eſtate of her father a 
bankrupt, for the money he had received ſrom the 
maũagers of the theatres on her account, offering an 
allowance” thercout for living with, and being main- 
tained * bim, during the tins of her acting on. the 
flag 4a walls, 

eq was alledged, on, her! part, that the gourt is ſo 10 
from giving the father al}. the eamings of the child, 
as not to ſuffer a father, to; be eaſed" of the, mainte- 
nance of a child who, has z fortune, but will let the 
whole intereſt accumulate, and the farher maintain | 


- the child; unleſs unable to de ſo. i bas 


Lord Chancellor ſaid, he was under ſo culty 


for He lake of the precedegt' for it is true that this 
queſtion 


the father received the whole. It is extraordinary 


Of Anitttinito, Aoi tity, Ve: 


neftion is the fame as-i it would have been between 
the daughter, and the father, if he had not been a 
bankrupt, 4 could anſwer to an action for him- 
elf; whether after all this tranſaction the daughter 


could in an aQtian have [recovered againſt the father 


a. : 
1.9 


all chis money, as money had and received to ber 


uſe ? Ile ſaid it migbt be dangerous in London io lay 
it don as a general rule, that if a father having ſe- 
veral children, who earn money which beireceives,, 
becomes bankrupt, every child can come in and 
claim his debt for that none) fo had and received 


'while they lived together, and were part of his fa- 


mily. A father frequently ſends out bis fon to work | 


as journeyman, and his earnings ate taken to be the 


fathers. Here, ſaid his Jordſhip, the father, mother | 


and dau ghter were all Actors, and lived together; 


ſay, that after a length of time this: ſhalt be all 


Culled back, becauſe of an hct of bankruptcy. He 


referred it therefore to the commiſhoners to, inquire, 


| how'much the fathef received to the child's uſe, un- ; 


leſs as to ſo much as was a covenant with a taagh- 
ter herſelf. 

A landlord having a en to diftenia, govde 
while they remain on the premiſſes, the iduing a 
commiſſion of bankrupt agaigft the tenant, and the 
meſſenger s poſſeſſion of the goods of the tenant, will 
not hinder him from diſtcaiging, for rent, for it is 
not fuck. a 'cuftedia_legis as an execution,” and even 
there, che law allows the landlord a year's rent. 
And the affignment of the commiſſioners of the 


 bankrupe's eſtate and effects is only changing the 


1 Atk. 102,103, 


6 37% 3 » | | 
Now N 2 | * Property 0 


property of the goods, and while. upon the proſe 
they remain liable to be diſtraindd. 


Tx TY N S -4 me unn * 
Df Annuitants, Apprentices, 3. 


And as a creditor, after proving his debts, - — 


cleft to abide by ſuch prooſ or relinquiſh it, and pro- 


Oeed at law g ſo a landlord who is conſidered im a 
higher degree than a common creditor, may make 
f anda ch mon waive his wen * bie diſtreſs for 


rent. n 


But W e ee nap: ane hb 


landlord of this right, as if he negleAs'to'diftrain, 
and ſuffers the goods to be ſold by the affignees. 
Thus, where a commiſſion iſſued againſt J. who was 
- tenant of B's, add owed him twelve years rent. 
B. the landlord came in, and proved his debt under 


the commiſſion, and the affighees fold all his goods 


. 
©. : : # 


to Grove the petitioner, who lived in the tenant's 


houſe; The landlord, three years after proving his 
debt, diſtrained upon the goods, as 22 fill upon 
the premiſſes. 

Tue queſtion was, whether proving it as a debt 
undef the commiſſion, and ſwearing he had no ſeeu- 
rity, is not a waiver of his right to the goods as a 
landlord ? 

Lord Hardwicke faid; what ercated the difficulty 
was, that every creditor muſt ſwear whether he has a 


| ſecurity or not; if he has a {ecutity and itfifts upon 


proving, he mult deliver up the ſecurity for che be- 
nefit of the ereditors at large, be they mortgages « or 


4 pledges. But that this was s ne caſe, becauſe it is | 


a legal lien which the landlord has, and nat Upon 


_ the ſame Tooting with Common ſecurities; and the 


PN. is, weer Vis * it a debt, 
4 and 


— \ 
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. WE... 


_ 12 
„ 


N ee * The Won Oo 8 AE 8 
ta * WT: 3-4 Þ * LY. Vi eie prays pe 
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and ſwearing he has no ſecurity, not a waiver of 
the diſtreſs ? fo 

His Lordſhip, after-taking eli: fs "y 
dureh chan the vendee of the goods under the aſſignee 
eet dings of the landlord upon the replevin ſhould be 
„ eee to his remedy under 
_ thetcomimidfion. 11 0 
9 au landlord has made 


no diſtreſs, be is yet conſidered to be within the 


equity af the ſtatute (9 An. c. 14.), which gives 
bim a hearts rent upon executions; a commilſion 
of bankrupt being an ede chton in the firſt inſtance. 


admitted, though the application was refuſed on ac- 
cnunt i the length of time ſince the bankruptcy.” 
For the landlord of the bankrupt having preferred 
his petition to be paid by the aſſignees under the 
commiſſion, the rent that was in unn wee 
- the commitfion was taken out. ws 
It appeared in evidence, that the whole eſtate and 


eſſects of the bankrupt were poſſeſſed by the aſſignees 


duly choſen under the commiſſion, and ſold 255 _ 


ſeven'years before this petition. *' 
Lord Chanceltor pronounted the landlord's de- 
mand to be too late, and that having loft his remedy 


4 * 
U 


1 Atk. 104. 


And in a ſubſequent caſe the ſame principle ſeems = 


by: diſtreſs, there being no goods on the premiſſes, 
he could only be conſidered e e | 


and that he muſt come in fro ratq. 
On wdiftreſs for rent, goods were ſold, 34771 
In remained in the conſtable's hands, who became 7 


L 340 


1 , 
a * * 
. 
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page cs head tis money by tie aſſignees, in pre- 


ference to the other oreditor zs: 


It was argued that this comes to the hands of the 
conſtable hy dus courſe! of law, and the raſe of 


Ait v. Dium was cited, where goods were taken 


in execution by Malo, bailiff of Miſmuſßer; who 
died. Afterwards the judgment and execution were 


ſet aſide); and the court ruled, that the widow and 


executrix of Milcar ſhould reſund the money, ou 
ſhe alledged ſhe had not aſſets to pay ſpecialties.” 

Botſthe Lord Chancellor faidy that eaſe was againſt 
bernd though; the law makes a difference 


| between one creditor and another; | yet in Eaſe, of 


| unleſs. the dankrupt has committed 'a drugſtavit. 


bankrupteꝝ all creditors are upon an equul footing. 
If any thing remained in ſpecie it might be different, 


but here the money is\embezzled by the conſtable. 
He therefore ordered eee to come in as a 
creditor with the teſt. a Drag. r ol 6 
If an executor. becomes bankropt, as he adde in 
auter droit, his banktuptey does not take away the - 


right, af  executorſhip, and- the legatees ar exeditors 


of che teſtator cannot prove under the cbwninoh, 


But thong 2 bankrupt executor may ſtrictiy be the 


pPropet hand to receive the aſſets, yet if his aſſignees 


| cellor may . appoint a receiver, with whom "the 


| executors, who jad proved d the will; but Beetenſon 


haue received any of the property, the Lord Chan- 


aflignees 1 ſhall account. Abd this was armament a 


petition, where it appeared, ; ths 7 301862 2s 
That William Bllis and dure Hodght were bond 


| 3 ok of Philip Hughes, who made his wilt, and 


appointed Thomas B. etenſan, and William Winſmore 


— -Appyentices; erg 


died before he had poſſeſſed any of the. aſſets, of 

Hughes... Winſmare received part of Hughes's effects, 
and aftetwards became a bankrupt. Elis and Hodg- 
kins applied to W7 inſmore's aſſignees to get in the ef- 


25 At ' 


fects of Hughes, that they might reſpsQively, be paid 
what was due to them on their bonds, But the aſ- 


ſignees inſiſted they ought, not to receiye the full 
ſatisſaction out of the effects, but ougbt to come in 
with the other creditors of Winſmore, and receive an 
equal diyidend with them. een gm 
Ihe petitioner. therefore prayed that it 2 ** 
referred 1 49. the commiffioners to inquire what. ſpe- 
cifie effects of Hughes remained unreceived, and that 
the ſame might be got in, and the petitioners paid 
what. was teſpeCtiyely due to them, before any dif- 
tribution made amongſt Win more's creditors. 
Lord Hardwicke ſaid, he could not make the order 
prayed by the petition, becauſe Hughes's debts muſt 
be paid in a. courſe of adminiſtration, and it did not 
f appear. but there might be debts of a higher nature, 
His Lorch likewiſe thought it improper to direct 
| the F affignees t to deliver over  Hughes's effects to 
Wh injmargs but in order: to ſecure the effects of the 
teſtator, appointed a receiyer to whom the afſjgnees 
were to account for as much as they had got in of 
Hughes's afſets. _ 


One inhabitant may prove for himſelf and the reſt Ex parte Child + 


of the pariſhioners, becauſe he may ſwear, that nei- 
ther he nor the reſt of the pariſhioners to his kgow- 
ledge or belief had received any Li or” ſatis- 
ſation. By 

© Commiſſioners, after a man Wess bankrupt, 
compute Era upon debts no lower. than the date 


we x 


— FF 
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ſuch a ſhipwreck, if there is a ſalvage of part to each 


2. 


Ot Annultantn, Apprentices, dee. 


of the commiſſion; beczute it is a dead fund, and in 


perſon, it is as much as can be expected. But there is 
no direction in the act for that purpoſe, and it has been 
uſed only as the beſt method of ſettling the propor- 
tion among the creditors, that they may have a rate - 
like ſatisfaction; nor does the certificate operate as a 
diſcharge of the fund before veſted in the affignees, 
and thereby to deprive the creditors of ſubſequent 
intereſt, but extends only to any remedy to be taken 
againſt the perſon of the bankrupt or his future effects. 


A ſpecialty creditor cannot have intereſt beyond 
the penalty contained in his ſecurity, but a creditor 


- by note carrying intereſt may receive the full amount; 


however, if the bearing intereſt is not ſpecified in the 
note, it will not of itſelf intitle the holder to claim 


There i is a di N es debts that carry in- 
tereſt and a ſpecial depoſit of goods and ſtock; for in 
the former the intereſt ſhall be continued, down to 
the date of the commiſſion, but in the latter it is 
otherwiſe, for the intereſt ſtops from the time of the 
depoſit, and a calculation ſhall be made, of the value 
of the whole intire thing depoſited, both principal and 
intereſt, be it ſtock or goods, according to the mar- 


ket price at the time of the depoſit, 


_. Thus on a petition on the behalf of the . — 


tative of a perſon who was entitled to Navy bills to 


the amount of 6000 /. and who had in the year 1711 
depoſited them in the hands of Sir Stephen Evans and 
his partner Hale, who gaye a note ſpecifying them, 
and promiſing to be accountable. In fix months 
* Sir Evans became: a a pro 
The 


Df Annuſtants,” Apprentices, &c. 


The application was, that the petitioner be ad- + 
mitted before the Maſter, to prove both the principal 
and intereſt j as mow bills in their nature ry in- 
tereſt. HOng #11 2 — 

When the petitioner appeared before the commil. 
Goners, they ſet a value upon the Navy bills, accord. < 
ing to the market price'they bore at the day of the 
depoſit, which was 6nly 4,260]. betauſt there was 4 
large viſcount.”” The Lord Chancellor refuſed the 
petition, becauſe this was 2 depot,” ut which time 
intereſt n G is 1. 
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At which meeting, the ſaid commiſſioners ſhall 


W where the party ſhall n 
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E 5. 8 4 39: 0 46. N 6« That 

<, where any come hen of, bankrupt ſhall 
commiſlioners .thereio, named, or the 
mejor part of them thereby authoriſed, ſhall 


„ forthwith, alter, ey bave declared the the ek 


« perſons againſt whom. ſuch. .)commiſlien ,, ſhall 


<. iſſue a bankrupt, cauſe notice thereof to be given 
« in the Londen Gazette,' and ſhall appoint a' time 


e and place for che creditors t meet, which meet- 


ing for the city of Londong.and all places within 


the bills of mortality, ſhall be at the Guili-hall 


e of the ſaid city, in order to chooſe an aſſignee or 
 & aſſignees of the ſaid bankruptꝰs eſtate, and effects. 


% admit the proof of any creditor's debt, that ſfiall 
« live: remote from the place of ſuch meeting of the 
— — by affidavit, or by ſolemn affir- 
4 mation, and alſo permit any perſon, duly author- 
te riſed by letter of attorney from ſuch creditors, oath 
or affirmation being made, of the due execution 
« thereof, either by an affidavit ſworn, or affirm- 
ation made before a maſter in Chancery, ordi- 
gary, or extraordinary, or before the. commiſſion- 
4 ers vivd voce, (which oath or affirmation, they are 


hereby reſpectively authoriſed to adminiſter,) and 


« in caſe of creditors reſiding in foreign parts, ſuch 
ec affidavits or ſolemn affirmations, to be made before 


« and 


© and ſhall, together with ſuch creditor's letter of 
<. attorney, be atteſted by a notary publick, to vote 
in the choice of aſſignees of ſuch bankrupt's 
<.eftate'and effects, in the place ind ſtead of ſuch 
creditor. And the commiſſioners, or the major 
E part of: them, authoriſed, ſhall aſſign every ſuch 
«..bankrupt's eſtate and effects, unto ſuch perſon bt 
perſons as the major part in value of ſuch credi- 
4:tors,-.accorting to the ſeveral debts then proved, 
4ſhall chooße, as' aforeſaid. And che affietiee or 
4allignees ſo choſen, ſhall be obliged to keep one 
r more diſſf int book or books of account, here 
e or they, ſhalls duly enter, all ſum and ſums: of 
money ar- other effects, which he or they ſhall 
ihne got ing or rebeived, out of the ſaid bank - 
A tupt's eſtate ; to which book or. books of account, 
Hevery creditor who, ſhall have proved his debt, 
hall, at all- ſeaſonable times, have free teſort, 
«,and:inſpetythe ſame, r as he ſhall r 
Ai. alle aon bit Iten 36 £119 b 
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<;perſon;for or on the behalf of any exeditor, ſhall 
©, he permitted to vote in ſuch choice of aſſignees, 
a πhoſe debt or the debt of the perſon ſo authoriſing 
him to vote ſhal not amount to the ſum of 20/7. 
Kup wuar dds 
The, 5 G. h. c. 30. gg. enacts, “ That the 
Ken iiioners, or the major part of them, as 
N oſten as they ſhall ſee cauſe, ſor the better pre- 
$:ſerving/ and ſecuring the bankrupt's eſtate, may, 
$, immediately appaint one or more afſignee or 
aſſignees of the eſtate and effects, or any part 
thereof; which aſſignee or ages, on any of 
1 „„ « them 


Dt tze agnes. 
&. dende removed, or diſplaced, at the meet - 
ing of. ihꝭ oreditors ſo t6 be appointed as afore- 
6 ſaidg for the choice of 'afſignees, if they, or the 
major part, in value of them, whoſe debts re- 
* ſpectiyely amount to ten pounds, or upwards, 
then preſent, and of ſuch perſons duly authoriſed, 
«as aforeſaid, as ſhall think fit. And ſuch aflignee 
or aſſignees as ſhall be ſo removed, and diſplaced, 
n ſhall deliver up and aſſign, all the eſtate and 
G Ka ſuch bankrupt, which ſhall have come 
to⸗his en their hands, or paſſeſbon, or which 
4 j have been afligned by-the ſaid commiſſioners 
s as aſoreſaid, unto ſach other aſſignee or aſſignees, 
ho ſhall de -ſo:choſen by the creditors, as afore- 
© ſaid, and all the eſtate und effects of: the bank- 
* rupt,-which- ſhall be delivered up, or affipned; 
« ſhalb be to all intents and purpoſes, as effectually 
and legally / veſted in ſuck new aſſignee or aſ- 
———— wii the firſt aſſignment: ha$ been made 
to him or them by the ſaid commiſſioners. And 
<. if ſqetr firſt aſſignee or affipnees ſhall refuſe or 
1% neglect, by the ſpace of ten days next-aftes notice 
given, oß the ſaid choice of ſuch nem aflignee or 
„ affiginces, and of his and their conſent, to arcept 
„ ſuch aſſignment, ſigniſied to the firſt aſſignee ot 
& affignees, by writing under his or their hand 
cor hands, to make ſuck aſſignment, and delivery 
* 26 aſoreſaid, every ſuch fioſt aſſignee . or aſſi- 
f cc gnees, ſtiall reſpectively forfeit the ſum of two 
“ hundred pounds, to be divided, and diſtributed 
* amongſt the creditors, toward ſutisfaction of their 
debts, in ſuch manner as che eſtate of the bank 
* Fg: K d oc ret 
f « to 
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to be recovered by action of debt, bill, plaint or 


*. information, in any of his Majeſty's courts of 
«record at- Wiftminſter, by ſuch perſon vr perſons, 
« as the major part of the commiſſioners ſhall ap- 
* point to ſue for the fame, with full coſts of ſuit, 

4 wherein no privilsge, protection, or wager 
in law, ot more than one imparlance ſhall be 
« allowed. „ 

5 C. 2. c. 30. | 31. reciting, © Whereas it 
« may be found neceflary, that as well affignments 
of bankrupts eſtates, already made by commiſ- 
« ſioners, as aſſignments 'hereafter to be made, 
6; purſuant to the choice of creditors, ſhould be va- 
« cated, and a new affighment or affignments be 
% made; of the debts and effects unreceived, and 
not diſpoſed by the then aſſignees to other perſons, 
to be choſen by the creditors as aforeſaid. Enacts, 
«.that the Lord Chancellor, Lord Keeper, or Com- 


t miſſioners for the cuſtody of the Great Seal of 


& Great Britain, for the time being, upon petition 
t of an 7 creditors, to make ſuch order therein, as 
* he or they ſhall think juſt or reaſonable, . And 
* in caſe a new aſſignment ſhall be ordered to be 


made, as aforeſaid, then ſuch debts, effects, and 
„ eſtate of ſuch bankrupt, ſhall be thereby effectu · | 
te ally and legally veſted, in ſuch new affignees ; and 


« it mall, and ma) be lawful, for him, and them 
6 to ſue for the ſame, in bis, or their name or 
2 name, and to diſcharge any action or ſuit, or 
4 to give any acquittance for ſuch debts, as effec- 


tually to all intents and parpoſry, as the albgnee | 
or affignees in the former a 


gnment, might have 
4 done in caſe no. nex * had been made, 


„% And 
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Of the Allners. 


And che · ſaid commiſſioners! ſhall aol public 
-< notice to be given in the two Lowlon Canettes that 
« ſhall immediately follow the removal of "ſuch 


. <, aſſignee or aſſignees, and the appointment of ſuch 
« other aſſignee or aſſignees as aforeſaid; that ſuch 


« affignce is or are removed, and fach. othet af. 
<« {ignee or aſſignees appointed in his or their tead, 
and that ſuch perſons as are indebted to the ſaid 
s bankrupt's eſtate, do not pay ſuch debts to ſuch 

« affignee or aſſignees as walk he Feimoved as 


8 « aforeſaid. me 


56. 2. & 30. , 34. 1 «It ſhall ay b 


i Jawful, to and for the aſſignee or aſſignees of any 
4 bankrupt's eſtate and effects, by and 'With' the 


, conſent of the major part, in value of the bank- 


rupt's creditors, who ſhall have duly proved their 
es 1 under ſuch commiſſion, and who ſhall be 


& preſent at any meeting of the ſaid creditors pur- 


« ſuant to notice to be for that purpoſe given in the 
& Londun Gazette to ſubmit any difference or diſ- 


pute between ſuch aſſignee or aflignees, and any 
« perſon or perſons whatſoever, for or on ccount 


« or by reaſon or means of, any matter, 'cauſe or 
«thing whatſoever, relative to ſuch, bankrupt or 
4 bankrupts, his, her, or their eſtate, and effects, 
66 to the Anal end and determination of arbitrators 


to be ehoſen by the faid' allignee or affignees, and 


e the major part, in value of ſuch creditors, and 
« the party or parties with whom they ſhall have 


| uch difference,” and to perform che award of 
«ſuch arbitrators, or otherwiſe to compound and 


«c' agree the matters in difference and diſpute” be- 


© typeen them, in fuch manner as the ſaid aſſignee 


* E 4 of 


Oc the Alignees. 


. or aſſignees, with ſuch conſent as aforeſaid ſhall 
think fit, and can agree; and the ſame ſhall be 
-< binding to all the creditors. of the ſaid bank- 
rupt; and the aſſignees are hereby indemnified 
«for what they ſhall fairly do according t the 
s direction aforeſaid,” 


5 C. 2. c. 30. / 35. Any aſſignee or aſſignees 


% made and choſen as aforeſaid, is and are im- 


powered by and with the conſent of the major 
part of the bankrupt's creditors, in value; who 
4 ſhall be preſent at a meeting to be had for that 
purpoſe, of which public notice ſhall be given in 


« the London Gazette to make compoſition with 


4 any perſon or perſons, debtors or accountants to 
« ſuch bank rupts, where the ſame ſhall appear ne- 
« "ceſlury and reaſonable, and to take ſuch reaſon- 
« ; able part as can, upon ſuch compoſition be gotten 


in full diſcharge of ſuch debts and accounts. 
36. 2. c. 30. , 38. No ſuit in equity: ſhall 


de commenced by any aſſignee or aſſignees, with- 
cout the conſent of the major part in value of the 


« creditors of ſuch bankrupt, who ſhall be preſent 
« at a meeting of the creditors purſuant to notice 


to be R for that pur - 


«K, ” | EEG - A Dura of I 


ls 5. 24 6. 9 4 deten the eraditers ſhall 
proceed to the choice of aſſignees of any bank- 


« rupt's eſtates, the major pat in value of the ſaid 
e bankrupt's creditors then -preſeat, ſhall if they 


© think fit, direct, in what manner, how, and with 

whom, and where the monies ariſing by, and to 

© be received from time to time, out of the bank- 

« wes eſtate, - ſhall be paid ee 
cc 


66. 
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ceditors upon their! dath for what tllæy ſivear is due 


„ fad to be chöſen ſhall cdnfbrm ug often as 100“. 


«ſhall be 801 Ing "ana 'rectived Tow) füch bank 
4. rupt's eſtace, and ſhall be and are hereby gew. 


ce ſuch direction of the ſaid creditors .. NIN» 
bps commiſſioners at the/tholte uf aghtss arc 
not critically ta examine iuto the debtz but to zumit 


0 them, ac they will. ſtill be liable th aft, count 


aſterwardt; and it would be extremely hard 10 ex- 
dluqde petſong uh perhaps may be che genteſt cre- 
ditors, till the account is deter mfbed, Which may be 
the work of ſeveril yeats ; and as it may be'neceffary 
and convenient that'aſhgnees ſhould immediately de 


choſen. But this muſt be underftood'whete no ob- 
vious objection appears to the debt, for when that 


bappens to be the caſe, it is the conſtant practice only 


to-ſulfer the creditor to claim till be makes out his 
demand to the fatisfaRtion' of the commiſſioners. 


The commiſſioners, immediately after declaring. the 


party bankrupt, are to appoint à time and place for 
the choice of affignees, becauſe it "may be 1 
no 


to take cure of the batiktupt's eſtate and effect; 


is it neeeffary that all the cteditors ſhould have ati 


opportunity of voting in the choice' of aſigrizes, for 
if ſome "of them ue broad, that will not, without 


very purtieulat cirtumſtances, be any Teaſon' for the 


court! to Girct tie creditors to proceed to a new 
choice, in order to give fuck creditor an opportugity 
—— * . that nature was to 1 

| | x val 


_ 4, ic mo ac 


Of the Agnes. 


"Fall the choice muſt be poltjſuned to a great lenge 


of time, which would be directly contrary to 'the 
at of parlament, but the true rule is that the aſ- 
fignees ought to be continued, unleſs the creditor 
can ſhew there is ſome objection with regard to the 
ſubſtance or Taregrity of the perſon. who i is choſen 
afſignee. _ 

. Thus, upon an application to the court 1 ler 
albgnees, upon a ſuggeſtion in the petition, that the 
time was too ſhort which the commiſſioners had a ap- 
pointed for the choice of aſſignees, the perſon having 
been found a bankrupt only on the 21ſt of May, 
and the ſitting for the choice of affignees was on the 
iſ of Tune. That the debts proved at the time of the 
choice amounted only to 2075/1. and that the peti- 


tionets living abroad, could 20 in ſo ſhort a time, | 


ſend over Jetters of attorney to vote in the * 
though their demands on the bankrupt's eſtate tate vo 
not be leſs than 11,0004 that the aſſignee already 
choſen was a hater, and not to be ſuppoſed conver- 
fant in foreign affairs, in which the bankrupt's con- 
cerns chiefly 3 


153 


For th jttiones « a f. arte Anderſon; in £ 


s Cited, which was heard by Lord Maccles- 


not poſſib] be preſentat the firſt choice. | 5 

Lord Hardwicke deſired that precedents might be 
ſaxched, to ke. if they could find any caſe where it 
lf toes a til ates tdi proceed i 
ſecond choice, upon a ſugg me omg, that ſome of 
e 0 aon, or are out of Eng- 


1 bew E | 
duale ta gene of creditors could L. 


12 
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land."\\But mo ſuch aſe beln found; his I8rdſhip 


ſaid i it would be a dangerous rule; and therefore that 
the patitioh muſt be diſmiſſed⸗ and the e n- 


ee e , , 


rn 


TAS; 


3 creditors, one creditor if his a Gori 
e may chooſe: himſelf aſſignee. [ * 2IqU1 AN60 1144 
£1 17: ſtatute authorizing commiſſioners. immedi- 
| ately : to: appoint an aſſignee, and to mae a provi. 
ſional; aſſignment to him, does not oblige them to do 
ractice has of late years been 
diſuſed, as calculated to create expence gs a 
'  ſmering any good end, except: where the bankrupt is 
indebted to the crown and an exterit is appreben del. 
When ſuch appointment is thought” neceffaty, che 
commiltioners may; at their diſcretion, abgn"the 1 
Pbele or part of the bankrupt's eee for the Words 
of the; ſtatute are in the disjunAtive, anal fo 7 


point one or more ex: of. uten "of Hh Rate 17 
a7 effects, or any part ther 00 10-45 199H09 Farr” Ni in. 
Ik the alligaces Milbchave in che tri feybfed in 
them, may be removed ition to the Lord 
n on the behalf of 12 80 ff un al-. 
ignee himſelf becomes bankrapt, that will Be a luft- 
my ficient ground for his removal. Or if the” at 
fioners act improperly at the choice of allign6es, - 
When an algae! is removed. lle mult join With tlie” 
old-affignee and che cottimifhoners in making an 
alignment to the new! afiphee; © "The dome 
practice where only one aſſignee is- removed, is to 
make him join with his coinpanion in afighing to bhi 
. 


— 
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But che negligence, of one afignce, ſhall pat hot). | 


ay aß the maney received -byrhim:ioehati capacity” Bromley... + > 


D$:4he/9ffignees= 199 
made to\canvey..to.; himſelf, which appears, (abſurd... „ 
The welt ſeaſible plan ſeems for the old a gueeGU % ð 
conysyta gichirq perſon ĩn tnuſt, that he ſhoukbimss - 
mediately reconvey to the old and new appointed 
aſſignee and I have inſerted a conveyauce of that 
nature in the eppendixeo [nt oi W . 

Mbere an aſſigner is removed on account of his” x, parte | 
own bankruptcy, Lord iHardivickeiiwas” of opinion” Neve wag 
that he and ial mutt joi hann 3 
boners; in exgeuting an aüguHuiZnt to che new df. 
W. mech 5911 dowot eb nid oF nung Jani 5 
Aignees are in the; nature of truſteen, and where! 1 Ati. 88. % 
they employ an agent to receive at pay money, and | 
bg abuſes, this, cenkdence, an,afignee cannot be dif- 
tinguiſhed from any other cruſtae who, if his agent 
ive him, mult anſwer over do the cgIui gur tr. 
For the chief cnſide ration oſ che creditors in the 
choice. of, aſignees is certainly che ability of the pec⸗- 
ſons, that, they may be ireſponlible. for the ſumsithey 
receiye from the g * t's eltate, . 4TUY +43 1440}, 


7.5 f hp At n „„ 
werden joint abigneg, wheraibe;/ in mot gf all privy 

0207, gi / ate and getſanal agreement; entered into 
by. his brother aſſigneg- lo U 0 of nag 22UER © 


Heng aner becomes-bankrupt;-and havapplied: Passi, 


1 A 


to his m uſe, the miſfonęns are to be c l,n 5 


0... | 


tered ag /05Kiplly. Greditgimahecauſc-che.afignees/ 
executed 3.counterpar i dhe aſigument to them, 
ad e aggeement being ander hand and cal, mab s 
in den nature of, a pe einltxade ht, and therefore 25 

de may c upen Bigge! sſtate. 1 tf 53s 147 
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 Ereditars, upon notice given for 


came a bankrupt-in the year 2729, and a eorfimiſfion 
being taken out agaitift him at that time, Fuchet 
lord and the other the brewer to the-aletiouſe. In 
order to chntinue the trade, they put one MN uiii 


"4 UHER. „ i 106d 1864 ek 210k D2Y199% _ 


;, Creditors, mn give. g dt power to af. | 


hgnees to proſecute ſuits or fab mit matters to arbi- 
dan z but the aſſiznees muſt have a meeting of 
purpoſe in the 
particular ſuit, 


London Gazette to conſider of e. 


or each particular caſe for arbitration before they 
. can proceed in them. But if ſome of the creditors 
do got think proper to attend the meeting, it is their 


own-fault, and thoſe who are preſent baye 2 right to 


bind the awhole, by the opinion, of the majority in 
. 52 e 6. 
Though che 20s of patliament relating to bank- 


rupts: do only direct the 'alfignees' to advertiſe 2 


meeting of creditors” in relation to commencing 


_ fuits, and for particular purpoſes, yet the affignees 
aue very much to be commended for advertifing 


meetings upon any other extraordioary, occaſion that 


concerns the creditors, becauſe where they are nu- 
| mefous;' there is no way fn BOY. to collefY the 1 whole 


body together. | 2817 5 "264 561 a v1\ KY 


leis the duty bade Ape to make a dividend 


| 2 early as poſſible after the time given by the ſta- 
_ tute, fot creditars to come in and prove ' their 


debts. And'if they negle& making a dividend, and 
Keep the money ue e hands," they will be 
| able to ivceret for I. 

3 Thus, — dagerp is Hetbirn, be- 


k Atks 90. 


d 
ol 

" 1 9 

- 


—_ l 
into the Houſe, a nd allowed him to make uſe of the 
goods upon | giving a bond for tool. the 
value {ef upon them by che a aiſer = the 
Commineh. udieb was made a re 
dun che year 1 738, and then abfconded. © 
i Lat Hers fas, yhere the ju 18 1 
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ANGLE yet if th y neg ſect to e 4 dividend it in 
proper Ee, ind arg ERS a private advantige to 
themſelves of the dnl oh effects „he ſhould 2. 
vs charge "fith aged wich foterclt. © His Jord- 


hip ördered Kite an us executors of Fit ichet to 4e. 


cCoùnt TH tnbieties for the value of the goods, accord- 
ing eo ine appraiſciinent, and to pay intereſt for them 
"at the tüte of 4 per dent. to be compu uted from A 

twelremonth after the execution of the A nent. 
1 And (che r 


ame queſtion” as to intereſt aroſe i in 


4 ease Where” u common IMucd'in' 1766, againſt 


ure 10 inconliderable, chat no one creditor r may 
it worth While to ealk up. 1 . for 2 


Treves v. 
Tounſhend 


In Canc. 


Beale and others, co- partners; and Te Ruſſel Nov. 17. 1783. 


and another wete choſen affgnbes. Beal and his 
partners having carried on the negociation of àc- 
commadation bills, to à very large amount with 


ſignees of 1 Beale deferred proceeding under the com- 


the other commiſſions before they made any Haim 

an the eſtate o Bra Ac. In ſact no dividend Was 

euer made. The dlerk oi the/commifion Was dead 

and alli the papers loſt. Totoaſhaud had received con- 

ſiderable gart of the banbruptꝰ s aſſwta . Rui Rad 

* e ſome * part, but he. died in 2773. 5 
r 


miſſon, in order that the ſeveral hotders'of the bills 
might prove their debts and recetve dividends under 


+ ſeveral perſons ho were: alſo bankrupts, the aſ- 


l 5 98 
a — 1 
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% 


ther Trwhſhend and the'executors of Ruſſe! ſhould be 
chargel with intereſt ſor the tnoney kept iu their re- 

: ſpective hands?! Neu eg bas - 144.450; Nm 
ond LeigbBar ung As to Raſels exccutors, they 


Sb ere 
i 173 the creditem genewes "the" edimmitoG, 
and this din as brought by W Ach, ag 
Founfhind 46d the Cecutöts bf RGI for Uiſcs- 


Wey or che Meral facts and for an 2 of ine 
maßey received by tem, SHE 


Ic appeared Tabea dub, that” be kept 
the money be received as aſlignee in common with 


mir on at Ole ice bot be ſwore that he gene- 


rally bad chere more than the amount of ſich re- 
eeipts, and the only queſtion in the eaſe was,” whe- 


cannot be looked upon iin the light of aſſignees, and 


* ip 28 executors, are not required to pay till called upon, 
and though the plaintiffs might charge Nuſſel's eſtate 


im teſpect of the money retained in his hands in his 


3 Metin, yet as the ſum is comparatively ſmall, it is 


ſeurtely an objeR,// But with regard to Townſhend, 


I was ſurpriſed to heat it argued *thar'the-aflighces 
were not to make a dividend; or to take an active 
part in ſetting the bankrupt's affairs "unleſs called 
upon by the creditors,” And as to the Tea of diſ- 


couraging honeſt men from taking upon themſelves 
the'6ffics'of uſignees, no boneſt man cin ever have 


my diffeculty. The effect of giving into ſuch doc- 
ttrine would be, that it Would be canvaſſed for; us an 


office, and no pöneſt man would ever be appointed. 
There is nothing ſo likely to make the bankrupt 
laws teprobated or to bring about their anhivifation, 


This is the groſſeſt caſe that imagination dan make. 


The alignees 1 exciiſe 22 that they would rot 
N make 


L 


ot ur an- 


make a diyidend becauſe they, were ſo very negli- 
gent, They never called upon the clerk of the com- 


miſſion, and tak is, now dead, and all the papers ate 
Joft:, "And the expence of a ſuit i is bropght upon the 
eſtate by their negligence. Now what ground is 
there. for not charging them with intereſt ? The 


money being mixed by Townſbend with, his own, it 


is juſt as clear, a profie bas accrued, as if it bad been 
ſpeeifically placed out. Taonſbend, was employed in 
trade, and knew, how to make the moſt of money. 
Money lis part of à merchant's ſtock in trade. A 


cCirrculating capital on which. profit ariſes. The ſum 
in the banker's hands was fluctuating, and he muſt 


have been an untbrifty merchant, if he did not make 
great profi of the money by diſcounting notes, c. 

Since 2768 the ſum, of 3936 4, has been ſo/employed' 
by bim. If the court ſhould ſuffer him to do this, 
when the very nature of the truſt repoſed i in him, 
required chat he ſhould not keep it in his hands, 
when will there be 2 ſufficient ground to charge 
him}; \ Tawn/hend muſt therefore pay the intereſt” at 
5 per Ant, and pay all the coſts of this ſuit. And 
alſo. all the ſubſequent coſts ariſing from the enquiry 


| In the Maſter' s office, which bas been occaſioned by 


his neglect, 
„The, creditors a and alſignees of a bankrupt ſtand in 


his place and are ſubject to che ſame equity, and 


bound by all aQts fairly d done by him, notwithſtand- 

ing the gain t the legal eſtate, But this rule does 
nA in every e caſe ; for where there is a volun- 
tary conveyance by a bankrupt, the court may carry 
it into execution againſt the amt bimſelf but 
not againſt his afngnees. N 
04 1K 
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previous to the marriage, ſo as thatotie moigty.might, 


 Odvhedigntep® 
A upon average huſband makes; en agrecs 
ment with nis uwe to hold un eſtate in truſbfar her, 


the/aighneer muſt be truſſees in the ſame manner as: 
the, buſband' was, As where: the: wie before: her 


* * evitelage with, Jobs Byruli was ſeied in ſeeß or her 


wocher Mig, Houten wat, pf an eſiare in Bir, 
and in c6onfideration'ef the intended marriage, and 


of 75064 paid to Mr. Brrell hs het marriagę por · 


tion it was zgreed thut the eſtate ſhould be ſetiled 


be enjoyydiby'ths plaintiff s mother for ber life, and 
after her deceaſe by the plaintiff, or her truſtees, for 
her ſole and ſeparate uſe extluſiue of her huſband, 


- and that ſhe ſhould receive the rents and profits dur- 
ing her, huſband's life; And that as well the ſaid 


moiety after the plaintiffs, deceaſe,' as the other 


moiety ſhould be ſettled upon ſuch truſts as the plain. 


ol by any deed in ker line or by ee 


| Wat 
17 Mr. Tyrrill the intended ae Pans 


procure deeds to de drawn purſuant to the agree - 
ment, but when the deeds were reading over to the 


plaintiff in order ſor execution, ſhe obſerved there 


Fs. 2 1 ” * {df #. 


+ + was's miſtake,” for that the moiety of the premiſes. 
limited to her mother for life, was after her deceaſo 


limited ta the uſe of Mr, Tyrrell for life, and not to 


het" ſeparate "uſe as had been agreed; and ſhe re- 


fuſed to execute unleſs the miſtake was rectified. In 
order to do this it was then propoſed by the truſtees, 
that Mr. Tyrrell ſhould give a note or writing under 


his hand, that the plaintiff ſhould: take and receive 
ant moiety of the eſtate after her mother's death, for 


W to een 


1 


ieee 


s if the ſame had been ſo ſettled by the releaſa; and 
thereupon Mr. Yyrral, previous, to the. execution of. 
the deeds, gave the plaintiff a note in.writing ta th 
| purpole.aforefaid and; delivered-it tothe ttuſteg. i 
i/The matriage was had hartly after, and upon hb 
dh of Fwy: 1739, the mother died, and on the 4th. of | 
Jah 1540 a commiffion of bankqupicy iſſued againſt 
Mr. Tyrrell. and ho being ſound & hankrupt, Mr. 
Hue and others wore choſen aflignees, and being got 
into recelpt of all the tents o this moiety, reſuſed ta 
let the plaintiff toi ve them, or to make. any ſettle, 
mont fur ſcc uriug the receipt thereof to her, pur- 
ſuant to the a graement before! her marriage. 
Upon which this bill was brought, that a moiety. 
| adeofics might des aſſured tothe pſaintiff, for her 
ſole and ſeparate uſe. 0, M9889 i 11s Don: 
Tbde Maſter af the Rolls Bid, taking all the cir-, 
cumſtances together, as ſhe would haye deen intitledl 
to the relief ſhe prays againſt the huſband, ſhe "Y 
equally intitled to / relief againſt: the aſſignees, but 
without coſts, as ĩt was their duty to bring a caſe ſo 
cirvunriianeed beiore the court. Diete bt Torr 
On a petition, where it appeared that the petit, 5 Ex _ 
tioner in 1751 married Cyſegame, who became a, 22 192. 
bankyupt, and at the time of his laſt examination, 
he delivered up, with the reſt of his eſtate, a hond 
which was given to A. In truſt to ſecure the, pays, 
ment of ah annuity of yo. a year to the petitioners. 
during the joint lives of Sir Eduard Smith and the 
Petenten i 181 
She brought a/ portion of 5300 ,. to the bankrupt. 
in martiage, and had nothing to ſubſiſt on hut the 
11 and prayed by her petition that the aſſignees 


may 


- may deliver the bond to her W and that the 


arrears of her” 9 and: all future on eee 7a 


8 made to ber. od 
N75 Lord Chancellor ene Ee Ion. 
6 og: the creditors a8 ſtanding i in the place 9 75 
d, and not intitled any more than he would 


ca. a | hive been in caſe he was no bankrupt to my an- 


Ex parte 
| Mitford, 
Brown. © 


I 


and 1000 L per ana, afterwards, till the whole 


nuity without making a ptoviſion for her. | 
In another caſe there was a covenant inbe bank- 

rupt's marriage ſettlement, that he ſhould pay to 
the truſtees to the uſes of the ſettlement bool. by 
inſtalments, uz. 1000 l, at the end: of fs abi 


de paid, ſo that the ſum of 60001, ſhould be paid in 
twelve years, if the bankrupt ſh6uld {6 long live; if 
he ſhould not, then the whole was to be paid within 
one year after, bis deceaſe, if the wife or any child 
of the marriage ſhould be then wing, if een 
3000 4. only was to be paid, t 
Ide huſband under che ſettlement took. a hi i- 


- £5 


alſo in ſome 4 ber cent, annuities of the year 1780, 
The huſband became bankrupt juſt before the end of 
che firſt ſeven years. This was a petition to be ad- 
mitted to RD the 2 l. as a debt under che come 
err 

The Gas Chancellor ſaid it was a queſtion, whe- 
ther theſe, were not mutual demands, the huſband 
having rights againſt the truſtees, as to which the 
aſſignees muſt ſtand i in his place. As to the 3000 l. 
that would certainly become due, the, only contin- 
gency was, whether there would or would not be 
30 e mme 


A iy Tims! 21 1003 1 $I] Tat 9 ſhould 


< 51} ** 


or We diners. 


mul be admitted to prove the 3000 L 4 nd the af 
Hgnecs would Rave à right to claim Fiaker the 
bankrupt could claim againſt the truſtees, fo that 
there muſt be 4 rebate on the value of thoſe funds. 
Where 2 mortga eis made on 4 leaſe pledged by 

bankrupt, equit Y will ſuppl ply ly a defect in the conve) 7 


Wl 3183 $3 Þ | 


ale againſt” the aſignees, 
Richard Whether etl ined 'of 4 copy hold 
ite,” botrowe#"{o0'7.”"6f the plalntiff in 1698, 
and fiirrendered Wide Bands of two liſtomary 
tenats the "Eopytiold"effate” in queſtion, to o be 
ated" at any court After September 1699, de- 
e on“ paying" the 480 /, and intereſt, The 
A paid the 4 for fout years toge⸗ 
ther; but no care Was taken tö get the ſurrender 
preſefired, arid in the mean time the mortgagor be- 
ame à bankrupt, and dled inteſtate and inſolvent.” ' 
"After his death the furrender was tendered, but 
the homage refuſed to prefent it, becauſe b 
cuſtom of the manor confirmed by act of 2555 
Ai furrenders were to be void if not prekende f 
ryelye months after they were made. 
The bill was brought againſt "the aignees and 
the heir "to be relſeved, and to ſupply the defect of the 
Mirentder not being prefented in tine. 
The Lord Keeper baving been attended with the 
precedent of Burgh and Francis whete' the court had 
fapplied the defect of livery ugainſt judgment cre. 
dtors, declared that thoygh upon the hearing of the 
cauſe; he inclined not to relieve the plaintiff, becauſe 
dmkrough his neglect of getting the ſurrender pre- 
ſented; the ereditors might be poſſibly drawn in to 
give the greater credit to the bankrupt; and the 
| dente of bankrupts provides, “ if goods remain in 
« the. 


Ruſſel v. 

Ruſſel, ' 

Browns 

Taylor v. 

Wheeler = | 
2 Veran-. 566. 4 


— 


£.the lands of lbe bankrupt; tar theyſhall be liable to 
*the creditors; und may be to ad part of the hank- 
4 reptis eſtate; notwithſtahdivg ay bill of fale, &4.” 


yet it wat too hard to extend u penal la in a court 


vbeſequith to the prejvdioe of the plulntiff; Who was in 
- ithe uf a purchafer by a deſective tonveyanice, 


. 8 f 
Cortrel} 
Coup. 242+ 


/ 


had, contractod arid\\agreed fo ſoturity on 


1 dete lands, which the other areditors had not, but 
ent, to che hankrupt upon 4 general Stedit, and 


could therefore. be intitled to nd more than hat 
properly was the hankrupt'st Aud again tbe bank. 


zupt himſelf che, plains f had a plain equity, and he 
muſt have been decreed to have ſupplied; his; defec- 


tive conveyance. i bel: yigaibio90s me 


A caſe, was ſent. out of, Chaneery. for che opinion 


of the Court of King's Bench, ſtating that Catharine 
Eſſex, ſingle woman; on or about the 2 5th o une, 


1766, went to live with and was hired by Richard 


Eaves, to. ferve him from that day for the ſpace of 
one year. The ſaid Richard Eaves,maas $9; pay: the 
laid, Gatharine ſox 3. 55. ſot ſuch ſervices After 
che ſaid Catharine Ker had lived-withithe! ſaid. Ri- 
chard Eaves for about five months, he, by promiſing 
frequently to maxry ber, pre yailed on chef. to permit 
him to have carnal knowiedge of ber. And ſhe 
continued in his ſerviee for eight years, from the 
ſald 2 5th of Zune, 1766, and during that time had 
two children by him, poe af which. died ſwon aſtar ĩt 
was born, and the other is nom living. Sbemener 
received any wages whatever, from the ſaĩd Richard 
Eates for, ſuch ſeruice, though the: often requeſted 
bim to pay her, and he as often promiſed, to pay her. 
That in June 1774, the ſaid Wreberd Eaves being 


2190 # * £073 | 5s upon 
. . 


| ” 

2 44 
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fortune, aud wanting to zemoye. the ſaid Catharine 
Effex and the child from him, he with the conſent of 
the ſaid Catharine Zfſe, intimated his wiſh to Joſeph 
Cottrell blackſmith, and treated with him to: matry 
her; and promiſed that if he would marry her, and 
ſettle a freehold houfe and land chich he was ſeized 


Jens dure 4 I dur the h Catharine Ehr x tight 
Fears wages, ² bont for" hs 'piymthe'of 450 1. by 
inſkal nente 2 1651936 £9304 en en 
Cutrellaecordingly ſettled the eſtate, and Faves en · 
bered nde a bond in che petial fum ef 860k" condi- 
viotied for the patent of 400 f. to Citi by . 
ſtalments. ic man 5603 (0154 
| On the agth of Sfronber”® 1774, . ahn 
married Catharine" Eſex, and has ever ſince maln 
e ERS eee bid ol args, 
On the Gch — before ay payment 
on the bond became due, Eaver was cel 
bank. AR et 
Bond Might ud; thic ie 4 eb eotiet ati 
— the pardiee;)< Be 3-4 'Mipulaci6tr between 
them in conſideration of tarrikhge. The ont has 
-perfotmet his part, and married the woman. The 
ochber is therefore bund to perform bis. There Ts 
no gοαν,ãGpͤ to impute y fraud in the cafe.” And 
me court aſtorwards certiſted chat the petitioner w- 
nb Cumra is intitled co come in 28 i ereditor under 
ben sed againft Richte 
- Eaves. A Un bisl 903 7 n ut en 


8 Where 
* 


% 


upon. the point, of, maitiage with a perſon of large 


of in fee, of che yeartyrentof 13 N and upwurds upon 
the ſaid-Garharine" E/ſox for her life; and take cafe 6 
the child; the fait RIA Saber would give the Tag 


,0* A0 
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epa n os in 


dong 5 bankrupt. bas; borrowed moneyign an 


Ot the aid meg. 


ur N A. che alfgners have, a Fight, fo. in- 
dit that 1 e whole is vpid, and, unleſs the aſheoecs 


8 rs Jab mit te pan what, is really due, dhe 


VEE aden! iI 78 9400-500 1 11, 


the, b banks Dip lan, the, iccum⸗ 


1 of the caſe Would es. 38 truſteg for 
1225 NN 1 n x. 
e light. ee beige oo 

3; 0 — 55 eee 
er fold on the adh of 884. 

" oo bim a, promillory note. .Kankell being in 


debted to Þyos i in, ga J. 295, delivered. to him Mars. 


| Devereux's ngte, that, henmight Ferie the- money 


due, thereon i in part Gd his geht, and took of him a 
receipt ſor the ſame in ds following, Re- 
ceĩved the a0th December 17 34, 4 bill, fer, . 
« which Johan, paid. will N. an A6e0ups far. Themes 


« Byas.... nit 1% £260 bus enten itte 


The xg of March 1734.3 commiſſion. of hank- 


wpten il wed bene Keele, M Hue, 


5 my 40 44s) aol da bday inet” 


in 5 oy, A 
having, indorſed ox aſſigned \theuſaid 
note to Jos aflignecs applied to Mrs. Neverens's | 


| executor and received eee 


ſecurity to i demnify him. * on 2 tterrn 


Byas proved his, whole debt of n 104, under 


Kankel's commiſſion, but at the ſame time inſiſted 
on having the benefit of the note, and that the aſ- 


ſignees ought not to have received the 71 ,. and 


that che ſame having been ſo received by them in 


wee * * 1s WIR. n. ng 


aſfignees of Kankll's eſtate, under the commifßon, 
ougbt to be confidered as truſtees for Byas, with re- 
ſpect to the ſum of 71 7, _ 4 received on 8e 
count of the note Derr, 4 2 

| Aaken mar ee to Has. I 7 N | 
| The ſkatute of Hchitations will run 3 oft the Comb. 70, 
e Pita 6 ds of the Gigi f 5 an 

the bankrupt. 
bers in' 


1 


2 


II e Rene! 14 © of. 


atibns. Mu: Ye * Sets 8 
-tThie Cort ve that the ak of baokrupts 


transſet the right to the illignee, but it is no more 
than the old right, which | the bankrupt had before be 
had Committed any act of bankruptey, and there 
fore the abgnee 2220 take it in the fame pli ight and 
condition as the bankrupt bimſelf bad it t. And that. 
the ſtatute of limitations was n 1 I 
Were a cieditor "before" bankruptey agrees to 2 atk. 5:2, 
take lels chan bis debt, ſo that ie be Paid precifely'at 
the day, and the debtor fails of payment; he Gabor 
be relieved; and FF the debtör becomes bankrupt, the 
WH bel n ot be Frritled to bind the” creditor by 
ror ek gt he bas f ff Fight "to b prove bis 


whole debt, 3: ern — ya: {$253} 
"180m r k gde d od 2icf 12903 vill 


e otht; "Hell 39 #24", oi; l A 
engp 5 Td bs rot r 16 sie ie eg 
55 bee "$1 aur PST. bye ang 1a: 
l doch vo DN usb e AP. 
e bouoch rar bein in an 50 tug 0 r 
b ee e es dia to anomn)} 


eienr * 1 2 dc * re " : m 4 a 
4.24 4 10 U = $54 Vs 2s et 31.577 42+ t Lo#4 ed font 


ontjedighntes? * 


Lord HGHAdieN Haid he was of opinion that he 
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« fuck, order, and, dirQion, with the bon of, fuch 
a < perſon. hereſoever be may be bad, either in bis 
a e or elſewhere, as well. by impri- 
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1 eretions ſuch orders, an 


the bodies of uch offehders An wi 1 1 Pk 


9 6105 gl 


zi £ tenements, fees, 5 193 ak Wh. hict ch they 


«hay in fre. ben 8 term, of 55 of 
« years r ig d ee 
« rhe. intereſt, ig 2 give 115 faid offenders 
e e ws 
4 pa „ 2 n » > Co 
: 7 0 appraiſed, and fol een and 
« "mm the ſaid. cred. tors. {i $1#1 Un 2 


the 3, Kl. c.. 20 % The * 
oners, or the moſt, part of them, ſhall haye full 
<« power and, authority, to take, by their diſcretions, 


0 ſonment of his body, as alſo with all his lands, te- 
. hereditaments, as well —— 
mary 


to All tntents, Cofiſtructionb and 


— 


e 8s mn ae oor have im his 


N x and alſo with all 
ech lend, ments a ſuch- 


erte ner or obtained ſor money 
or nee nv iſet chil- 
« dren or'cbild, to the only uſe of rare = 


Wr intereſt, vighe 
= PR BER 


. with AY wh 15 


and. apprafed to the, beſt value they Py 


indentedy . .prglled..in one of the 
255 ee ee to make ſale of 


© the cl ee. tenenents and hereditaments, and 
& of All deeds; writings and evidences, touching only 
« the” five” belonging to ſuch offender or 1 


| A Moo all fees,” doniilties,” old g 
| © chibels," er otherwiſe to order the 24m for ttue 


4 fativfauion nd payment bf the fad Creditors, that 
@ tg! h td every of tlie fad creditors a tion 
© rate and rate like,” according to the quantity 

eier theft debts. And that 'every direction, 
rdf Urin, Hie, and Bit things done by the 
mid petſbm sd Authotifed” as is Aförefald, 0 fotm 
«aforeſaid? Mall be good OR bp 


the ſald offetider of dbtüf, his" n child 
n dig Na- by & fuck 5 nt 
-oftud % 1905 low NOUS 


view 


anc debts. 1e be ſearched, viewed, 


"5 


3 


i * other copyholders. 95 
5 | 2 * And ſuch of the faid commiſſioners as * ſhall 


Ott Ie Cal um 8 bs a4 2094 — 


© purchaſes with the -ſaid offender as is afotvſaid, 
have or ſhall haye any offate of irtereſd in the pre- 
. miſſes, and againſt all other perſons elaitlio by, 
# from, or under ſuch offender or debtor, dy any 
at or 1 A een per- 


ads of, wwe wanom whereof the ſaid 
«hom las be holden, thei 
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| a Pro ided W ee 


ws 


Fo tall made HM before Tock five a they 
< ſhall enter or take any profit of the ſume lands or te- 


: 2 nements agree and;compoand with the lords of the 


ee, of whom the. eme Mall be holden for ſuch 
fes or incomes is heferbfore hath been moſt uſual 
Tot rien e or paid Lag 


* next court to 45 Polen at or Vn the 3 
« aſt not only ; grant ufto the ſaid vendee, upon re- 
4 BO oe fame bop or cuſtomary lands or tene 
4 ments, b y e 2 of court roll of the ſame manors 
bor ſuch eſtate or intereſt as to them [ſhould be ſo 
; $6 fold, and reſerving the antient rents, cuſtoms, and 
* ſervices, but alſo in the. fame” court. admit them 


« tenants of the ſame copy | or cuſtomary lands as 


Its 
111 4s 


Nen the laid con miſſion. in execution, wal, upon 
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lunch reggchents, offices, fees, goods, chatiels and 
2 debts, ſo. paid. and latisfied to their ſaid creditors, 
but alſs make payment of the ovetplus of the lame, 
* if any,fach ſhall be, to the ſaid hapkenptts Bar © ex- 
55 ,equtors, adrniniftrators ad afligns,”, POTTY 
2 ** Tec. . c. 98515 $+ IH any perſon a es 
5 gr pr ſhall be a bankrupr, {ball convey, of pro- 
4 or Cauſe to be conveyed to any of his chiigren 
76. other perſon or perſons, any manots, lands, te- 
ee heredicaments, offices, fees, annuities, 
« eaſes, goods, chattels, or transfer his debts into 
* other men's names, except the ſame mall be 
« purchaſed, convey ed or transferred, for or 2 
« marriage of 'any * his children, both the 
married being of the years 'of conſent, or ſome va- 
« luable conſideration, it Hall be in the power and 
4 zuthority '6f the commiffiotiers'on this behalf to 
6 be appointed or the major part, of them, to ber- | 
: gain, ell, grant, convey, demiſe, or otherwiſe to 
'% % diſpoſe thereof, in as ample a manner as if the ſaid 
"4 « bagkrupt | bad been aQually ſeized or poſſeſſed 
& thereof, or r_the debts were in kis, own narne, of the 
© ike eſtate or intereſt, "to his or their own uſe at 
0 ſuch me 486 he became bankrupt pt. And that 
7 every ſuch ; grant, bargain, fale, « Cabs ad 
ce f the ſaid commiſſioners, or of the 
© greater part of them, Thalf be good and available, 
« to all intents, conftruQior s And purpoſes in the 
aw, Againſt the offender fy offenders, his heirs, 
e "adminiſtrators and aibgns, and ſuch 
«children a and betone as ſhall be ſubje& | to this. ſta- 
160 * tute, and "againſt all other perſons claiming by, 


4 . or under r offender, or ſuch Wy other 
I. 


” 


_- 
4 
— 
* 
— 
- 
* 


- 


* 


1 by the ſaid barikrupt, or by dis means or procure: 
ta ment ? i eiae SH 555 FHF 0316. n, 
N 1 Na. 1. 4 15ʃ "ſe 13. de eee of 
% bankrupts, or the greater part of them, all have 
er to grant and aflign, orf otherwiſe to order 
Dor diſpoſe of all or any of the debts due; or go be 
*.due ta, at ſor the benefit of the ſuid bankrupt; by 
<-whar perſon or perſons ſoever; of in what manner 
Mes form ſoever, to the uſe of the credicors of che 
nid benkrupt, and the Fame grant, afſignimiept, 
difpolition of the ſaid -debts in form aforeſaid 
Ie be made by the Tajd commiſſioners, or the 
„ proater part of there, mall ſo veſt the, property 
di rigbe and intereſt of the” ſaid debts in the perſon 
« of hn 9e v whom it thall be granted, aſtgned, or 
« ordered by the faid commiſſioners, or che greater 
2255 them, ag: folly to. all intents and purpoſes 
39 if the faid bill, bong, bonds, ſtatutes, recogoi- 
ances, zug went ot contract whereupon the ſaid 
or deeds ſhall, ariſe or grow, had been made 
2 or with, or for the faid perſon to whom the ſame 
5 ſhall be ſo grahted, aſſigned or diſpoſed by che ſaid 
© Forumiioners, ang, after. ſuch grant, alignment 
2555 ;Atſpoſition made of the ſaid, debts, neither 
d 


* 285 W a 25 to whom, any ſuch 
= e ts ſh Mall have Power SN the 


. a any othe er 9 0 7 85 ö 
1 75 | 


12 225 1} riſe, mY 
| = to who 1 e 905. "thall' be 
9 «fo 


Of the Commitioners agen. 


*f ee! ſhall have like « PATE, 
„me us fully and latofully in the name of the 
-<,perfon ta whom the ſame; ſhall be ſo granted, 


« aſſigned or ordered by, the ſaid commiſſioners; in 


rene bimſelf mitt 
* have hñad. 4 5381446 neh * 
% 2 ac. e 10. x it hall happen, any 
© the lands, tanements goods, chattels; debts,” or 
© other eſtate of any bankrupt be extended after ſuch 
«time as he is become a bankrupt by any gerfon, 
& under colour or pretence of his being an accoun - 
tant, or any way indebted unto our ſovereſgn 
4 Lord, the King's Majeſty, then it hall be 


S [awful,” to and for the ſaid cbmimiſfoners to d- 


* mine upon oath, whether the ſaid debt was due 
« to ſuch debtor or accountant upon anybargain or 
contract originally made betwixt ſuch 

« and the ſaid bankrupt, the ſaid debtor or account - 
«ant or his ſervants, and if ſuch hargain'or con- 
ce tract was Originally made to and with any other 
«perſon than the ſaid debtor or accountant, or for the 
« uſe and truſt of any other perſon; then it ſhall and 
may be lawful to and for the ſaid commiſſioners, or 
« the greater part of them, to order and diſpoſe of 
« all ſuch lands, tenements, hereditaments," goods, 
« chattels, and debts fo extended as aforeſaid, to und 
« for the uſe” of the creditors which ſhall ſeek reljef 
buy the ſaid commiſſion. And that the order and 
e diſpoſition of the ſaid commiſſioners, or the 
greater part of them, ſhall be good and available 
© againſt” the ſajd extent, and againſt all perſons 
0 claiming from, by, or under the ſaid extent. And 
ae ee to whom the ſaid lands, tenements, 


. * goods 
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eh. or the greater part of them; ſhall have 
Feded remedy 10 have, dem nd and recover the 
N * Game, againſt, ſuch penſon and perſons who ſhalt 


__ Grigpreſhall.be/in-the King's Majeſty, this heirs and 


— 


ee and erich, fo extended, ſhall be bargained, 
4 fold, granted or. afligned bythe, commiſſioners | 


« detain che, ſamẽ.. VoD bits [{s 3tnizge bris gn 
ag at, . & 10% K 11 If any perſon ſhall 
become bankrupt, and at ſuch time 1 ehey ſhalf 
# {q become bankrupt, ſhall; by tho conſent and per- 
5 miſſion of the true owner and; proprietary have in 


< their poſſeſſion, order and diſpoſition, any gaods-or 


{+ Ehattels whereof. they ſhall, be, reputed 7awners, 


and take upon ther the(alp, lezration or digadtien 
Leven dat in every ſued caſe the. (aid com- 


ee miſſioners, or the greater part of them ſhall have 
„wel to fell. and. diſpoſe the ſame, to and for che 


R T 
| the eſtate of the bankrupt,”! ; ontesten Si en 


wtf al, Tat, 1. 6. 10. f la. ¶ The, fad cm I 


_ $:fioners- gr the greater. number af them; ſhell have 


© owet, by virtue of this act, by deed indented and 
c inrolled within ſix months after the making there- 


Lcd. in ſome of his Majeſty's coutis ef record ü at 


* WMiahmin/ters.to grant, bargain, (ell and conxey any 
F© Manor, lands, tengments or, bereditaments, 
$ awberegt any bankrupt is or ſhall, be in apy ways 
+ ſeilgd.of any eſtate ine tail, in poſſoſſion, reverfionor 
Nuemainder, and whereof no reverſion: ar:remaingder 


t ſueseſſurs, of the gift ox proviſien;of is Maʒeſt y, 


bis progenitorss his heirs oh ſueceſſors, 40 any per- 


. $-loni-ar-perſongy for the relief aud benefit of the 
öh 2144 « creditory . 


4 * 


| „ wes wear 
« fach grants; bargains, — ices abt 
«good and available in be aw" to Tuch perf6Hs and 
© their heirs aguinſt the ſaid bankrupts, and Agiinſt 
all and every the ifſues' of the body ef ath Bübk- 
< rupts, and againſt all and every perſon claiming any 
& eftarey right, title or intereſt by, from, of under the 
A laid ban kruptaʒ after ſuch time c ſuch perſon mali 
become bankrupt; and againft alf and 
perten whatſoevery"whon? dhe Rid bdgkrußt, by 
* common recovery, or other way of means, plghe 
X cut off or debar from any remainder! reveffion, 
feat, profit,” title; or pollbilith/ints'sr out Wer 
«the faid manors, lands, tenements or heredita- 
<4 ment? „ 0 eee ener 
* 21 Fac. 1. c. 19. 13. If any perſon that how 
is or hereaſter ſhall become a bankrupt, have Hefe- 
4 tofore granted, conveyed or aligned, or ſhall at 
« any time hereafter” gridt, conzey or align" any 
„lands, teziements, hereditaments, goods; chattels, 
4 or other eſtate unto any perſon upon condition or 
© power of redemption at a day to come by paytnent 
* df maneyy ef otherwiſe; it ſhall and may be lawful 
a to and for the ſaid commiſſioners, or the greater 
part of them, before the time ef the performance 
of ſuch condition, to aig and appoint under 
«their bands and ſeuls, ſuch perſons as they” ſhall 
think ft to muke tender or payment of money or 
other performance according to the nature of fuch 
condition us fully as the bankrupt might have 
„done And that the ſaid” commiſfoners, or che 
« ipregter part of them, ſhall, after ſuch tender of 
payment or * power to fell: and 
diſpoſe 


103i b919 ** P4 6s 


« Yiſpoſe of ſuch: 1 ————— 


: v goods and chatteis, and other eſtates, ſo granted, 


conveyed or aſſured upon condition to and for 


eu uc beneßt uf tho ereditorss as fully as they may ſell 


or diſpoſe of any of the eſtates of the bankrupt. 


e Ne n. owrguſo tg Ne pucchoſer for good 
Dand valuable conſideration ſuall be impeached 


10 Mod, 244+ 
1. W. Ow? 


Criſp v. Pratt 
Co. . 550. 


| Million, by the expreſs proviſion of the ſtatute, but if 


 cbafiemation and approbation thereof; they ougbt 


by virtue of this. abt or any other act heretofore | 
made againſt bankrupts, un leſs the commiſſiom ta 
prove him a banłrupt be ſued / forth againſt ſueh 
*« bupkrupe within n6ears after be (ball. become a 


+ bankrupt? 22 5. by EY $428 G3 G20 48! e 
5 Geo. 2. enen Ms ſhall be an- 


: 0 nexed to any deed of aſſigument of the perſonal 


c eſtate of ſuch bankrupt from the OPS oP? 0 
We aſſignees of the ſaid eſtate ) od: 
be legiſlature, conſidering that the bankrupt 
bas been guilcy/ of a fraud, and that he is therefore 
N perion:to be igtruſted any more with 
tte management of bis 6wn eſtate, by theſe ſtatutes 
vpn other perſons in the place of the bankrupt 
Nee 44008 e e 
Copyhold eſtates af the bankrupt; are expreſol 
nkined i in the 1 3 Elia, but not in the ſubſequent ſta- 
tits; but it has been determined that copybalds are 
Within the inte nt and purview of all of them; ſor be. 
ing in the firſt ſtatute, and the others made in further 


to be expounded liberally, and ſhall be conſtrued ac- 
cordingly, to make as drang n 2% hey . 


aa the baokrupt, / Gnussobſte 
he lord is to be adi for the ad- 


the 
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the commiſſioners fell a -copyhold,' and the vendee | 
tenders to the lord a competent fine, which the lord stone . N 
refuſes, and will not admit the yendee, he may emter.. 
Where the commiſſioners fell the copyhold lands, r 
the bargain and ſale binds the copybolder and bars I 
his eſtate; and he is no copyholder after che bar- 
gain and ſale is inrolled; for the bargainee, by the = | 
ſtotute is only barred to take the profits until dd. 
mittance, vvhich is for the lord's benefit in reſpect of | 
the fine due to him, and when the bargainee is ad. 
mitted bye the lord, the eſtate ſhall veſt in him, and — 
have reference to the bargain and fale, and ſhall di- 
veſt · the claim of any intermediate eſtate. As if the 

bankrupt dies betiyeen the bargain and (ale and the 
admittance of che bargainee, his wiſe (where the 
the cuſtom of the manor was, that the wiſe of a co- | 
pyholder dying, renant nould be endowed) ſhall not 

be endowed. And if the commiſſioners aſſign the 

banlerupt's copyhold eſtates to the general aſſignees, 

they are to he conſidered as vendees ; ſor if not, the „ * 
aſignee might continue in poſſeſſion for years before. 
be made a ſale, and yet by an expreſt provifion. in 
the act, he is reſtrained from reoeiving the profits 

till He has compounded with the lord, and therefore ) 

the aſſigneg muſt, upon his admittanee, pay a fine to 

the lord, and, upon ſale of the eſtate, another fine 
muſt be paid 3 however this inconvenience may be 
ayoided by excepting copybolds out of the deed of 
aſſigument of the bankrupt's eſtate, for the commiſ- 
fioners may convey to; 2 purchaſer in the firſt in. 
ſtance ; and by leaving out the copyhold eſtate of a. 
bankrapt in a-comporary aſſignment, the creditors 
- 32419 e9UI6I-00 3G BGA 1p 29G . 7H wilt: 


. 


1 no ieee to the crown, ſor: an 
| . extentwill, not affect it. 
1 2 x When aſſignees are choſen under à commiſion, all 
e. the eſtate and effects of the bankrupt are veſted in 
them by the alignment; (but tilh the aflignment' the 
property is not transferred but of the bankrupt) 
Billing, 218, and every:new-acquilition previous to the certificate 
| 232.W.48;,106. Vilbveſt in the affignees ; but as to. ſuture real eſtates, 
there muſt be a new aſſigument of them. 
Billing. 2117. [f there be two joint tenants, and the one be- 
Good. 39 comes bankrupt and dies, Billinghurf is of opinion, 
| the bankrupt's part ſhall be ſoldy and that the re ſhall 
be no ſurvivorſhip ; becauſe the bankrupt's moiety is 
bound by the ſtatutes ;' and alſs the bankrupt had 
power to ſell the ſame in his life-time, and might 
depart with it. And by the 1 Jar. c. 15, the com- 
miffioners after the bankrupt's death may proceed j in 
execution, in and upon the commiſſion for and con- 
© ++... « Cerning the offender's lands, tehements, c. in ſuch 
ſeort as if the offender had been living; which they 
mel cannot do, if the ſurvivorſhip, is held to take place. 
1Com.Dig.530. 1; If the bankrupt be a joint tenant in fee; or life 
| of years, the-commiſſionets. may ſell a moiety. So 
if he be ſeiſed in nate as * they "why ll 
during the voverture; 1 0 i 5 
Fe "EDM In caſe of a patron ee rupt, the _ 
Lav 4 Ea. b miffiogers may ſel] the advowſon 2850 living; but if 
NM the c chyrch be void at the time of the (ale, the vender 
all not preſent. to, "the void turn, but the bankrupt 
himſelf, becauſe che void t turn o A church 1 not 

| Adab, 101 ee 
x Alk. $1449 1 be comilſioners may {cies of inheritance 
| and fo for terms of years, but where it is an office con- 


cerning 


Of the Commiſioners:Agnmmetit. 175 
cerning the execution of juſtioe (and therefore 
within 5 & 6 Eaw. 6. c. 16.) it cannot be ſold. 
As where one Miliam Laufeld in 1922; in con- 
ſideration of the ſum of 400 /, was by the Lord 
Mayor and court of aldermen af the city of Len- 
don admitted to the office of a Serjeant at Mace, s 
hold, quamdin ſe bens geſſerit. The duty of that os — 
ſice is to execute the writs and ptoceſſes, directed 
to the ſheriffs of London, and he has no ſalary, bur 
depends on what he gets by the execution of ſucß/ 
proceſs. Loupeld became à bankrupt. The afig- 
nees petit ĩonęd Lord Chancellor Xing to have his 
plage {old for the benefit of his ereditors, but his 
lordſhip declared that the place was not ſaleable, * 
it concerned the execution of juſtice. 
- On th other dan, a place tha does, concern 
the execution of juſtice, but ingot mn | 
3) 2 1 ng =, Wü bal Ort Aut 
i H4ward Richardlon. baving purchaſed N 1 e 
the under-marſhal, of che city. of London, became 8 47 
upt;. 9 blsd #: 115 cn t 5 t ob nn 
To the office. is annexed, nat only a yearly falary 
of 601, payable helf yeacly,our- aß che, chamber, of 
the city, but alſa, ee ofthe; ſaid, city every 
year, worth 251. and conſiderable perquilazes be- 
An. 901. T0915 f Ru Art «age inn 10 e no) | 
Abbe rims of, Richardn's adillgns if wap. eve. = 
preſſed in the renne cat he thould have, bold, 
2 > and. enjoy ; the 155 office, with all fees, 
reunto bel on ing, f long as he he ſhould yell and 
honeſtly uſe and behave himſelf | therein . 
171 duſineſs of the und — * for himſelf 
a men, N to attend ſtreets, and 


1 Atk. 212. 


IF, "4 * 11 


%4 


night- time, twice in every week at leaſt, to — 
Tube ptineipal- queſtion was, whether eee 


8e e e 167 i{ispotivno}Unſe eo al fuck 
| zan office?” „ ORG AIG dine, 50: 


di ches datdid the meahiny of tbe 34 U 35 E. 8. 


, 
- * K 5 + 
= . # 9 l ” 
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deen held to be an office for life; and as they expreſs 


vun daf eulfam, n. 
bee ited; chat be "thought Beall the 


bad been, de ſhould certainly have made the fame or- 
| der 36 Lord King did in Lau cafe, 0 


ht ii nr TT 114 eh ee 
entry all ſuch — 4 a8 they ſhall find with- 
R eee ee or otherwiſe to 
niſument to'theni'according to law. He is 
| Kkewils to ſex chat the ſcavengers in every ward 
cnuſe the reets ind lunes to be duly ſwept and paved, 
end cher the rakers of the waitds carry away the ſoil. 


2 of him to ride or go abroad in the 


watches duly kept. 4 K. * mL Pan! N * Fig » 2 


under-marſhal is ar! offite that concerns the admi- 
niſtration of juſtice, and whether by the ſtat. of the 


Lord S held ol 41" 6Mbe for term of 


Tu was Within the act, and that this was clearly 


and 13 Eliz. c. 7. and that it was an office for 
for an office quumndiu ſe bens gefſerit had always 


it in the Scotch law, 1 is what 7 _ pc we 


aſignees might in this enſe by anticipation, ſell the 


office (und not wait to receive the accruing p 11 
and that it is not within the ſtat, of Ed. 6. ; if it 


im arguing Rithardfon'scale; Lord Hardwiehy id, 
ba if an 6Meer in the army fhould becbtn a hank- 


at = Ss as 


rupt, he ſhould have no doubt, but that he ffoult 
have power to'lay . en upon Wy py; fot the 
; en oon IP eu nad £20 Wenoßt 
n | t 2: 2:1t a5 1 8 * oda | 


. 


| 1 4 
44 3 
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OS. En nin fe. addicts. es 
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W But bn was only an obi- 
ter diflum, and ſeems to. have been oe ruled in the 
Houſe of Lords on an appeal from rata... 
For upon a queſtion whether che cextificate of Cathe * 
4 bankrupt was not invalidated by his- cohcenlment the kek 
of his effects; it was alledged againſt him, that he 1 
had concealed ſome real eſtates, and alſo, that upon | 

his laſt examination he was poſſeſſect vf an bflice 

under the government which pielded bim 182 “. 

r annam, half-pay, and . that there was then due 3 

to him 48 J. f ärrears of the Haid balf-pay Ev „ who 
which he had wor: diirovered? nor ſurrendered e: 
the commiſſioners. N Cor 1 manner INE x27 $3.63, 
Te ord Ordinary having conhdet87” e repte- 
ſentation and anſwets theretb, his 1oidfhip "male 
Hviſandum to the whole" lords, and ordered hoch 
parties to lodge their informations: And inform 
ations for both parties upon the whole eaüfs hav- 
ing been prepared and lodged accotdingly, and the 
auſe reported to the whole lords, by the lord Or- 
Unury, their lordſhips did repel} the deferice found- 
ed on che Lord Chancelloi's certiſſhate and decree. 
From which interlocutor there was an appeal. 
The Houſe of Lords ordered and adjudged that 
te jntetlocutor complained of ſhould be reverſed, / 


The, commiſioners may aſſign a/iteverſion in 1 Com: Digs 
memainder as well 28 lands in poſſeſſion, ſo 4 future 3 Ar 
intereſt, as à term to commence in futuro, or lands me” 
deyiſed wee he, {hall not waive 8 
deri, 14d duo on sun lier N M 
2 cms before the time of the me veg pug 
formance of a condition, may appoint” under their 
hands and ſeals, ſuch perſon as they ſhall think fit 
io perf orm the condition, and after ſuch perform- 
bn 9 ance 5 » 


Cathodit 64? © 


"7" 1 
2 nee ch lad ox goods. for - the 
tqr's.advantage, as fully 4 . other-of 
e bankrupt's eſtatmeee. Ik! 
n "Tho ace mal have the betick of ace of 
3 tedemptiqn, bur not of a wit for the regen] 
. 1 rn #4 Aa balls tals” 2 on 
It a; mortgage is cnn by. «bankrupt; N 
in tail, witbont foffering a recovery, che affignees 
ſhall /rake pdyantage of this PNG ALE Me lag 
| clear af ing mortgage, E. bas enix cha, 
Reck v. Welſh. _ As where Tenn Gundry, being ſeiſed, in foe tail, 
x Will, 276. ol the lands in queſtion, made a mortgage thereof 
t Welh ſor a term of $00 years without having 
ſuffered a recgyerꝝ, and afterwards became a hank- 
rupt, and dad before the pringigag the eject ment. 
bs gourt held that the/ ſtatute a 1 Jac. I. was 
made for tha benefit of creditors. who bad no ſpe- 
cific lien upon the Iaads of, a, hankrupt, and not fat 
any particular teditors ho relied upon the title 
he accepted. That tenant in tail without ſuffering 
| @ recovery, could only affect the eſtate for his life, 
and he being de martgageg 's title is at an end, 
and this ſtatute, never intended to. put, the, prior in- 
cumbrancers, on an eſtate tail in a a better, caſe. than 
they would, otherwiſe, have been if rhe ftatute had 
5 . 55 e been made. nc ihe e 
Feber v, Cot Lands conveyed by, a bankrupt, before. bis bank- 
Style 29. / now in conſideration of marriage to the uſe of 
| - himſelf and his wife, may be, aligned hy the com- 
miſſioners, though the wife is not named by the 
ſtatute, for ſhe is within the intent of it. Sed gu. 
The ſtatute 13 £yz. For the avoiding and abo- 


« liſhing of feigned, covenous and fraudulent teſta - 


ments, gifts, grants, alienations, conveyances, 
3 | „bonds, 


* 
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bois, ſuits, judgmente, and executions, tas well 
«of Jands and-tecierietts'as of goods; and chattels 
6 which feoffments; c. have been and are deviſad. 
«te, to the end purpaſe anch intent, to delay hin- 
der ot defraud. creditors and others of, See 


S Ft 7 


2 


„and lawful actions, «ſuits, debts, Set enaüie har * 


© Alland every feoffmenb. gift, grant, alienation, 
© bargain} and conveyance of lands, Her which are 
made fot; any" intent orf purpoſe; before decla i 
2 expreſſed, ſhall be Westhech aneh taken to be 

* clearly and uteri e den of none | 
e enn 3 DDr dient 12 it. WH ML (ad W 


Un ed ſtatute there is ho other Sake» Dn LED 


E Uſe. intent uf Ihe Conbeyance in che enacting 
claus but by 1 reference only to the preatnble, 


The inteht before" declared and expreſſed," S0 7 
chat unleſs" vconveyarice is made for that pur- 


pbſe, st wilt net be void, Wpere 4 man "his 


+» 


#- & 


4 


* 


died indebted, -who in his Hſe-time made” 4 volun- 


| vary ſettlement; upon application to the court 6f 


Chancery; b make'it TubjeRt' to his debts as real 
Ames Ge court bave always denied it, "unleſs it 
appears he was indebted zt the time the Convey- 
ance: was executed. © But upon the ſtat. 27 Eliz. 


* 4 "Which: relates tt to purchaſers, there indeed a 


ſettlement is Gn void, if voluntary, that is not 


for à valuable conſideration, and the ſubſequent 
purchaſers ſhall prevail to ſet aſide ſuch ſettlement. 


So under the Rat; I Fac. c. 15. 5. a voluntary con- 


veyance of the bankrupt's eſtate, or perſonal effects, 


falls ditectly within it, and the deed being exptel- 
"ep to be made for the e e ſhillings, 
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| came bankrupt. .: In the Near 1718, he, . 


Je. Har 


the-court to hold it at all events, to be for a va- 
luable conſideration, but at moſt only admits the 
party ta piove that r | 


ſiderations. 24 a $78 21011441342 f.s TELL ** 10 12 A. 


In a caſe kehre che icomrtiof Ghidectyiie appenr- 
cd, the plaintiffs. were aſſignees under a, commiſſion 
of bankevptcy againſt the father / % the defendant, 
who. in 1730, conveyed. all bis ſhop, goods, (7c. by 
bill of ſale to the deſendant his ſangandiin 1740 be- 
mary 
eſtate in conſi- 


riage, conveyed to truſtees his real 


detatien of fiye ſhillings, and gther valuable. con- 
ſidera tions, in truſt, for bimſelf for, life, te his piſe 


"fox Mts, then, to his eldeſt ſon if he ſurvived his fa- 


Fearne 439,449. 
Higden v. Wil- 
liamfon, 

3 P. W. 132, 


E * there w * not; a founda ion to 


and mother, and ſo to th e 8 e 
2 * Hurdlroicte ſaid, 2 th . He Yrs 


-- * = 
8 „ 


was proved, and alſo followed 5 the pollſion of of che 


"(Rag as to the ſecond, The truſtees A8 the deed 
muſt convey to the aſſignees under the commiſſion ; 


7 it falls direQly within the Clauſe. 1 1 fac. 1. c. 1 15. 


Fe, commiſfioners may ae b OY fright 
belonging to the bankrupt; * 

As where A. deviſes his lands to his daughter for 
life, then to truſtees to be fold, andthe money to be 
divided amongft ſuch of his daughter's children, as 
MOT be living at the time of her death. The tef- 

tator 


8 


| DicheCntmentes apt: 25 
titot died, and the dauf had iffv* (amongit | 
others) a ſon, hö was a trader, and, becoming 
bankrüpt, the commiſſioners afſigned over all the 
baiikrupt's eftate?/ Tbe bankrupt got bis n | 
allowed, and then the mother died. | 
The court decreed that che aſſignees eee wil „ 
to the bankrupt's ſhate ariſing from tlie ſale, becauſe gs ad 
the fon might, ity bis mother's lifestime, Have re- we 
leafed this' *Ediitingent iateteſt. So that the com- 
miffioners; by virtue of 13 Hl. are enabled to aſ- 
ſign it, and conſequently their aſſignees "muſt be 
well entitled. And becauſe the ſtatute 21 Fac: 1. de- 
clares, that the ſtatutes concerning bankrupts ſhall © 
in all things be largely and beneficially expounded ” 
for the relief of creditors; and alſo becauſe the a 
tutes for diſcharging bankrupts on certificates, never 
intended to intitle the bankrupt to any eſtate by vir- 
tue of any claim anterior to his bankruptcy, as the 
title in queſtion clearly was; and beſides, the word 
bil Is in all the latter IN en 88 01 
6's wa before he engages in trade, e Oro. Car. 350. 
lands to himſelf, his wife, and his ſon, this is not 
within the ſtat. 21 Fac. 1. for being purchaſed before 
he was a tradeſman, and before he became a debtor, 
for the ſtatute intends ſuch perſons only who gained y 
their living by buying and ſelling, and, by fraud had 
paſſed away their lands to friends i in truſt. ; 
Thus Ralph Briſes purchaſed lands to bim and Gn i 
Margaret his wile, and. to Ralph Br * their ſon Oro. Car 54. 
and his hejrs. And two years after he became an 
inn- keeper, and received all the profits of the land, un- 
til he Nene A bankrupt. 7 4 # 
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| Ofthe Coimiliſoners attgniment, 


" "Yen a queſtion, whether it be in the power of 
"te commiſſioners to ſell the land, three judges 
againſt one held, that here many years before, when 


- he was a clear man, he procured this land to be ſet- 


tled upon his ſon (no fraud or purpoſe of being a 
bankrupt being found), it would therefore be a 


miſchievous caſe, and full of inconvenience, if it 
ſhould be within the ſtatute z for none might know 


with whom to deal by way of marriage or otherwiſe, 
When he is not a tradeſman, and ſettles land upon 


his wife and children bong fide, and without cauſe of 


being ſuſpected to be a bankrupt, and afterwards be- 
comes a tradeſman, and then a bankrupt, if this act 
\ , ſhould overthrow a conveyance duly ſettled, 


And the principle of the deciſion in this caſe is 


recognized in a later authority, where 


Lilly v. Oſborn, 
37. W. 298. f 


One purchaſed a copyhold, and took a ſurrender 


of it to the uſe of himſelf for life, remainder to the 


uſe of his wife for life, remainder to the uſe of 
truſtees for twenty-one years, to raiſe 80 J. for his 


[- daughter, remainder to the uſe of himſelf i in fee, 


At the time of the purchaſe, the purchaſer was no 


trader, nor owed any debts ; but afterwards he en- 


4 gaged i in trade, contracted debts, and about ſixteen 
E. years after became a bankrupt. 


A queſtion was raiſed, whether this was within 


the clauſe in the ſtat, 21 "Fae. "14381 


The Maſter of the Rolls at firſt inclined, that this 


was within thewords, being a proviſion for a Ai, 
and merely voluntary, without any conſideration, as 


; Ante. 225. 


againſt creditors z but afterwards, upon citing! the | 


caſe of Criſp and Pratt, and conſidering the party 
MIMD much as a trader when be made the ſet. 
Ee, _ 


= 3 1 — * 


Ot the Commiſſioners alignment, 


tlement, the Maſter of the Rolls was clear, that the 
ſettlement was not liable to the bankruptcy. | 
But when a party, being 4 trader, makes fuch 


00 the caſe is very different, for it will then 
come expreſsly within the ſtatute. 


Elizabeth Pearce being about to renew a leaſe 


of an eſtate, at the expence of a fine of 160 J. 
borrowed: of Flood 801. (of which Fed himſelf 


borrowed 50 J.) and gave a promiſſory note to 
repay the money, unleſs ſhe ſhould bequeath the 
eſtate to ſome or one of his children; ſhe after- 


wards deviſed the eſtate to the defendant Flood's 
daughter; but before the deceaſe of Mrs. Pearce, Flaod 
had become a bankrupt, His aſſignees claimed the 


| Bol. or half of the eſtate, as being purchaſed by 


the bankrupt for the advancement of a child, under 
1 Jac. 1. c. 15. and upon a hearing at the Rolls, 
obtained a decree, from which there was an appeal. 
Lord Chancellor, This is a hard caſe, and I ſhould 
be glad, but I do not ſee how, to take it out of the 
principle of the acute. It is very clear, that one of 
the caſes to be remedied by the ſtatute, is that of a 
father buying an eſtate from a ſtranger, to be con- 
veyed to his child. Then; if the caſe was ſo varied 


as to make him a truſtee (ſuppoſe for a moiety) for 


the child, that would go to the aſſignees. In the 
preſent caſe, the aunt would not perhaps have given 


| it to the child, but for the agreement with the trad- 

ing father. If it was money advanced without alien, 

it might be dangerous to give it to the aſſignees; 
but as far as the money advanced is a lien, the fa- 


cher procured an intereſt which muſt go to the af- 
en 6 
* 181 _ | . 2 ; A wb 
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Fryer v. Flood, 
Brown, 160. 
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I Vea. 368. 


Falkener v. 
Caſe, 


"Io 1 Brown 125. . 


1 Vez. 372. 
1 Atk. 171. 


, 1Atk. 177. : 


Ol the Commiloners aſſignment. 
A man having an eſtate, in right of his wife, ſet- 


| tled to himſelf for life, with other intervening uſes, 


remainder to himſelf in fee, with a power to charge 


the uſes: He becomes a bankrupt. The remainder 


in fee veſts in the REY and ** 9 revo- 


| cation is gone. 


The fat; 21 Fac. 1 c. 19. evg to property 
65 poſſeſſion, makes the reputed ownerſhip as real 
for the benefit of creditors in general, the perſon's 
own' miſbehaviour depriving them of the benefit of 
the conveyance, though made for good conſideration, 
and they are reduced to #4 _ e eee as” other 


ereditors. | q 


The plan of the ſtat. 13 Elz. aten a from 


the plan of the ſtatute 2 1 Juc. 1. c. 19. this act ſuppoſ- 
ing the conveyance to be on good conſideration, and 
the party to be an honeſt creditor or mortgagee, but 


not to have any preference to other creditors, be- 


cauſe he does not give notice by redn __ ve 


"7 to him, to u hich he was intitled. | 

The mortgagee is conſidered as the true owner 
"ai 1 aeth of the lands'or _ Six _ * | 
_—_ 1 nomact] W 

iger in actidn are beld within 255 4 for 


-chouygh they are only aſſignable in equity, equity will 


follow the lay in ſuch a caſe. If a bond is aſſigned, 
the bond muſt be delivered, and notice muſt be given 
to the debtor; but in aſſignments of book debts, notice 
alone is ſufficient, becauſe there can be no delivery; 
and ſuch acts are equal e ee _ | 
are capable of delivery, x. 0 

A diſtiaction is made. between fone ren 
eſtales and-leafchold intereſts, aud goods and other 
4 A 8 S. perſonal 


Ot the Commiſſioners alignment. 


perſonal chattels : for in mortgages of real eſtates 

and chattels real, the non-delivery of poſſeſſion does 
| unt to that ſpecies of fraud intended to be 
checked by the ſtatute, as ſuch. property is uſually 
mortgaged, the mortagor remaining in poſſeſion, 
Creditors therefore cannot. be deceived and deluded 
by the poſſeſſion of property of that nature; but 


where goods are pawned or mortgaged, it is very 


different, becauſe poſſeſſion and a power of diſpoſal of 
ſuch property are the only were of ownerſhip to 
which the creditor looks, Wy TB 
And conſiſtently with 1 diſtinction is the caſe of 
Stephens v. Sole. There: William Tappenden indebted 
to the plaintiff 1400 J. For ſecuring payment there- 
of mortgaged to the plaintiff ſome leaſehold eſtates, 
wharts, and three hoys, but. kept poſſefſion,of the: buys, 
and ſome time after. became bankrupt. The plain- 
tiff brought an ejectment, and got poſſeſſion of the 
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Jeaſchold.eſtate,, but the aſſignees got the hops. The 


leaſehold not being ſufficient. to pay the plaintiff his 
principal and intereſt, he brought a bill to farecloſe, 
and to,compel the aſſignees to redeem the hoy 
that they might be ſold to pay his demands. Abe 
aſſignees admitting the leaſchold not ſufficient to pay 
the plaintiff, inſiſted on their right to the boys un- 
der the ſtatute, the bankrupt having the poſſeſſion, 


and acting as owner thereof till declared bankrupt. 


Lord Talbot decreed, that the plaintiff might be at 
liberty to come in under the commiſſion. for his de- 
ficiency; diſmiſſing the bill ſo far as it required an 
account of the profits of the boys, which were or- 


dered to be ſold for the benefit of the creditors in be- | 


'" neral, - | * „ IN i 
: x e „ wa 63 bow A | nere 


I Ack. 176. 


Or the Commiſifoners 9Mgnment, 


Where goods are mortgaged capable of an 
actual delivery, ſuch delivery ought to be made; but 
if they cannot be delivered at the time of the ein: 


track, it will be ſufficient, if the mortgagee has the 
documents and muniments delivered to him, in 


order to reduce them into poſſeſſion, 
As where Roger Williams and his partner, Jeremiah 
Wilder gave a bond to the defendant Heathcote for 


| 22004. and on the ſame day executed a deed of aſ- 


ſignment, by which it was agreed, if default ſhould 
be made in payment of the money advanced by 


_, Heathiate, Williams and Wilder ſhould make over to the 


defendant Heathcote, or order, the goods in the two 
ſhips Samuel and Molly, and Anne Billander, together 


Width the bills of lading, which might be the pro- 


ceed of the returns of the ſaid goods and cargo for 
any port in England, and that ſhould be conſigned. 


to Mallam and Wilder, and that they ſhould put 


Heathcdte in poſſeſſion thereof. And they alſo co- 
venanted, that after receiving advice from beyond 
ſea of any goods, that they would acquaint the de- 
fendant Heathcote with it, and impower him to dif- 
poſe of the fame,” and keep the yy Ty” n 


them in ſatisfaction of bis bond. 


Williams did accordingly affign over to the de- 
fendant Heatheots thirteen bills of lading, and ſeve- 
ral policies of inſurance containing the goods in the 
thip Samuel and Melly, as a collateral ſecurity for 
the ſum of 1200 J. the latter were indorſed to the 


defendant Heathcote, but the former were not. 


At the time of theſe tranſactions between Williams | 


and Heathcote, the ſhip was at ſea in a voyage ta 


Guinea, 


nt | ing N | 4 
. Willians 


Of the Commiſſoners Alignment. 


Williams became a bankrupt, and a queſtion aroſe 
whether this aſſignment would bind the creditors 
under the commiſſion, 

Lord Hardwicke held, that this, upon the ad" is 


hot within the meaning of the act of parliament of 


the 21 Jar. 1. 
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And agreeably to this caſe it has ſince been Ex parte” 


Matthews. 


determined that a mortgage of a ſhip at ſea, if 2 Ves. 272. 


the mortgagee takes all methods in his power to 
get poſſeſſion, ſuch as a bill of ſale, Sc. will be va- 
lid, notwithſtanding the ſtat. 21 Fac. 1. for other- 
wiſe no ſecurity could be made of a ſhip at fea. 


But if the creditor was to ſuffer the ſhip to come 


back and go upon another voyage, the caſe would 
be very different. For the delivering of the grand 
bill of ſale will not be ſufficient, if there is an * 
portunity of taking actual poſſeſſion. 


Thus, where it appeared that Malter Phyne. the _ 


v. Gurney, 


240. Jo 


bankrupt, was owner of nineteen thirty-two parts B. R. 


of a ſhip called the Friend bib, and that by an in- 
denture made on the 44h Jul, 1777, between the 
faid Walter Phyng on the one part, and John and 
Bartlett Gurney bankers, of the other part, reciting 
that the ſaid John and Bartlett Gurney had, on the 
date thereof, paid and lent unto Walter Phyne 4901. 
on bottomree, to be paid by the ſaid Walter Phone, 
| his executors, c. within ſix months after notice 
ſhould be given to him by them in writing, but ſuch 
| notice not to be given till ſix months after the date 
of the ſaid indenture (unleſs a total loſs by perils 
ef the ſea, enemies, pirates or fire ſhould happen.) 
The premium and intereſt were 2 51. 


It was agreed that in caſe of default of P 
It ſhould be ral for John and Bartlett Gurney to 
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diſpoſe of the 9 without interruption ; ; "and i in 
caſe a total loſs ſhould happen before the ſix months 
expired, then no payment to be demanded by John 
and Bartlett Gurney ; but the premium ſhould be paid 
to the date of the loſs. © 

At the time of the execution of the indenture, 


os 1 FR. iy . Yarmouth, and the grand bill of ſale 
was delivered to the defendants. Walter Phyne and 


the other part-owners had the management, and 
appeired : and acted as the viſible owners from the 
time of the alignment till the bankruptcy of Water 
Phyne. «Ez 

The queſtion was, whether Jab and Bartlett 


N Gui were intitled to retain ſo much of Walter 


Phyne's ſhare of the money ariſing from the ſale of 
the ſhip, as will be ſufficient to diſcharge the intereſt 
and principal due on the alignment . gon! the 
afbgnees of / alter Phyne. 

Lord Mansfield (aid, that it had been determined 
that the mortgage of a ſhip at ſea, is not within the 
ſtatute Where the grand bill of ſale is delivered to 
the mortgagee.” But chat the caſe of Stephens v. 
ole is a very ſtrong caſe, and the court were bound 
by it. That he at firſt doubted whether the deli- ' 
very of the grand bill of ſale by Walter Phyne would 
not diſtinguiſh it from Stephens v. Sole; but that i it 


appears there was à grand bill of ſale ih that caſe, 


which was delivered to the mortgagee, thou gh the 
mortgagor kept poſſeſſion of the hoy. And there- 
Nob! that the defendant was pers intitled to m_ 


Mortgages of hand where the mortgagor remains 
in pi, are . held to * within this ſtatute, 


* 


2 15 becauſe 


Df the CommiMoners Affignment. 
becauſe the mortgagor as having much the largeſt 
ſhare in the eſtate, is conſidered as owner, and hav- 
ing the property in it. But mortgages of perſonal 
chattels are conſidered in a different light, becauſe 
poſſeſſion of them carries with it an apparent pre- 
ſumption of right and ownerſhip. This diſtinction 
is ſupported by the caſe of Stephens v Sole, and con- 
firmed by a ſubſequent deciſion. 

William Harveft a trader, borrowed in Pune 
1732, from Benjamin and Foſeph Tomkins 1500 U. 
and as a fecurity,conveyed andaſſigned his dwelling- 
houſe and brew-houſe at Kingſton, and all the cop- 
pers and utenſils in trade belonging thereto, by way 
of mortgage ſubje& to redemption. He afterwards 
took 7onathan Stephens into partnerſhip with him, 
and in leſs than a month after the partnerſhip, 
made 'a ſecond mortgage to Potter, in truſt for 
Stephens of his moiety, not only of the utenſils, but 


the ſtock in trade, debts, profits,' &c. for ſecuring * |. 
a ſum of money then lent him by Stephens, and any— 


future ſums that ſhould be lent. In 1737, he made 
a third mortgage of the ſeventh part of his'undivided 

| moiety, of all the ſtock in trade, utenſils, debts due 
or to grow due, to Sir James Reynill. In April 
7738, he made a fourth mortgage of the ſeventh 
part of his undivided moiety, with the fame de- 
ſcription to Skip. In September 1738 he made a fiſth 
mortgage to Stephens, for ſecuring to him the ſum 
of 2000 l. Mhich Stepbent had paid to one Burgh, 
who had the original mortgage oh the frechold 
eſtate, the real premiſſes which were coriveyed by way 
of leaſe to Tomkins, having been mortgaged to Philip 
2051 in 1725; and „ Burgh, —— 
to 


Df the Commimoners Alligmnent. 


| to. Stephens upon being paid the 20007. He afterwards 


made a fixth mortgage to George Harveſt his ſon of 
the ſeventh-part of his undivided moiety of the part- 


nerſhip ſtock in trade, debts, utenſils and profits, in 


conſideration of aſum of money lent. The queſtion 


was, whether all, or any,or which of theſe mortgages 


were intiiled to reſort to the utenſils, c. for ſatiſ- 
ſaction, or whether they muſt come under the com- 
miſſion. 5 

The court decreed that theſe. mortgages could 
not prevail as ſpecific hens and ſecurities. That as 


tds the mortgages of lands and fixtures, they are not 


affected by the act of parliament... But that the act 
of parliament affected the aſſigument to Potter as 
| truſtee for Stephens, relating to any utenſils, not fixed 
to the freehold, So alſo all the four mortgages of 
the ſeventh part, and they can only be conſidered as 
general c creditors. 
In a ſubſequent caſe it appeared, that Bryſon 2 


' poſſeſſed of a dyer's plant, fold it to Simpſon for 


165 J. 465. 69. and Simpſon. gave Bryſon two pro- 
miſſory notes dated the 19th day of Fanzary 1780, 
one for the ſum of 82 J. 135. 6 d. payable on the 


Hth of Fanuary 1781, and the- other for the ſum of 


82 J. 135: payable on the 6th January 1782. When 
de firſt note became due Simplon could not take it 
up, and Bryſen offered to take back the plant, and 
return che notes, and agreed that he would let him 
the plant at the rent of 5 J. a. year, upon the yalu- 
ation amounting to 8 J. 5 f, 6 d. per ann. for the 
term of three years. To this propoſal Simpſan very 
readily agreed, and a, deed was accordingly exe - 
cuted, by which it was agreed ant Bryſon ſhould let 
the 


Oo 
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De the Commiſoners Allgnment. 


de plant to Simpſen, and that if he ſhould make de- 


fault in any of the quarterly payments, or in the 
performance of any of the covenants, then the term 
granted ſhould ceaſe, and Simpſon ſhould deliver up 
the' plant, Er. and it ſhould be lawful for Bryſon to 
wy immediate poſſeſſion of the fame. | 

There was a metnorandum at the foot of the deed, 
that Simpſon had put Bryſon in full poſſeifion of the 
plant, by deliveritig to Uta one 1 * mo ry 
of the Whole. 

On the 5th of Ful 178 3, a commiſſon of bank- 
ruptey iſſued againſt $7 impſon, and the meſſenger took 
poſſeſſion of the plant. 

The queſtion was, whether this was within the 


#. 21. Fac, I. The court held clearly that it was. 


The enacting part of 21. Fac, I. c. 19. / 11: is 
not reſtrained by the preamble, but it extends to 


other perſon's goods, as well as thoſe which were 2 wore 


originally the bankrupt's property ; for if the ſtatute 
meant to comprehend nothing more than is contained 
in the preamble, it means nothing at all, becauſe 
even before the ſtatute, if a man had conveyed his 


own goods to a third perſon and had kept the poſ- 


ſeſſion, ſuch poſſeſſion would have been void, as 
being fraudulent, according to the doArine in 
Twine's caſe, | 

Mace kept a public houſe, had alicence, and faid 
' the was married to one Penrice. She went to the 
exciſe-office, had his name entered in the books, 
with a note in the margin, © married.” Penrice had 
the licence, and continued in poſſeſſion of the houſe 
and geods, from that time, till he abſconded, and 


went to Pimiico, which was an act of bankruptcy. 1 
4 , __ 


836 | 


= - 


Alderton. 


2 Stra. 1182. 


was no payment to the factor. It is true, the j Jury 
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Mace the plaintiff firſt claimed the goods in queſtion, 
under a bill of ſale, from, Penrice, but afterwards, 
as her own original property, and denied that Perrice, 
and ſhe were married. Upon a queſtion, whether 


this was within the. ſtatute, the court held that 


it was, but obſerved that the ſtatute does not extend 


to all poſſible caſes, where. one man has another 


man's goods in his poſſeſſion. —lt does not extend 
to the caſe of factors and goldſmiths, who have 
the poſſeſſion of other men's goods, merely as 
truſts, or under a bare authority to ſell, for the ule of 
their principal; but the goods muſt be ſuch as the 
party ſuffers the trader to fell, a8 bis own... The 
poſſeſſion of goods by a faQtor, i is not ſuch a poſſeſ- 


ſion as is within the meaning of the ſtatute, nor will 


the caſe be altered, if the factor acts upon a del credere 
commiſſon. n 1 
Thus Lord Chief Juftice * lad 1 5 the 
rule, that this method had not deprived the conſignor | 
of his remedy againft the buyer, provided there 


did not regard this direction, and two verdicts 
were found againſt it ; but it” has fince been” ſeveral 
times recognized and eſtabliſhed. as law. * 
An action was tried at Guilabal. before Mr. 
Juſtice Bulkr, in which it appeared, the plain- 


tiffs. were merchants. in Lenden, and in June 
1783. had a quantity of wheat conſigned to 
them from end, the fale of which they intruſted 
to one Farrer as their factor. The factors in 7 


the corn trade, like thoſe in the linen trade, receive 


i 2 del credere commiſſion, beſides their ſactorage, and 


never communicate che names of the purchaſers, 
to 


" / 
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Farrer, on the gth June, 1783. ſold 214 quarters 


of the plaintiff's wheat, to the defendant Mikuz#rd. 
On the 16th June, Farrer being about to ſtop pay- 
ment, gave up the wheat under his care, to the 
_ plaintiffs, and ſent them the names of the buyers. 
On the 20th June, Farrer ſtopt payment, and a 
ſhort time afterwards, his creditors executed a deed 
of compoſition, On the 21ſt June, the plaintiff 


delivered the defſendant, Adikvard, a bill of parcels, 


of the wheat fold to him, by Farrer, as their factor, 
and defired him to accept a bill, at a month for the 


amount, which he refuſed, inſiſting that he had a 


right to ſet off a debt due to him from Fans 
againſt the price of the wheat. 

Mr. Juſtice Buller, in his charge to the jury, 
declared the doctrine laid down by Lord Chief Juſ- 
tice Lee, in Scrimſbire v. Alderton to be law, and 
the plaintiffs recovered a verdict. | 

One Murray, of Belfaft in Ireland, in 1782. con- 
fighes a quantity of linens to Bate and Henkell of 
London, to be diſpoſed of by them as his factors, upon 


a del credere commiſſion. Bate and Henkel! ſold the 


linens for 1921. 145. and before they received the 
money became bankrupts. The affignees after- 
wards, received the money of the purchaſer, which 
Murray demanded of the affignees, who refuſed to 
pay it, inſiſting that Murray might come in as a 


ereditor, under the commiſſion. Murray preſent- 


ed a petition to the Lord Chancellor, praying that 
the aſſignees might be ordered to pay him the money 


Ab linen fold for der dedufting the” commions 


| ; ” . 
* 
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and charges, and a ſmall ſum due from: Marrey to 
the bankrupts, on another account. 80 


His Lordſhip, after hearing the bein of law ar- 


| rr was clearly of opinion, that the purchaſer, 


bur. 1369. 


Expirte lig. | 
er e e e he eee 2000 


1 Ack, 158. 


not having paid for the linens, previous to the 
bankruptcy, Murray the conſignor was intitled to 
receive the price of the linen, and accordingly, 
ordered the aſſignees to pay him the money, _ 

Neither does the ſtatute extend to the caſe of an 


executor, or adminiſtrator becoming bankrupt, for 
the goods, '&c, they may. poſſeſs as * cannot 


be aſſigned by the commiſſioners. 
As where it appeared that Mr. Marþ a niercer 


and ſome plate. He left a wWidom and children, 


man who became bankrupt. Upon a queſtion whe- 


er the aſſignees of the ſecond huſband were intitled 
to the plate, which had been left in the poſſeſſion 
of the bankrupt, Lord Hardwick ſaid, it certainly 


Vas not withip the ſtatute, becauſe the adminiſtra- 
trix had them in auter droit, and the huſband could 


have them in no better right, and therefore, not at 
all liable to the debts of the ſecond huſband; for the 
meaning of the ſtatute (if it is poſlible to put any 


meaning upon ſome. of the clauſes which are very 


_ Atk, 213. 


darkly penned,) is only with regard to goods, the 
bankrupt has in his own right. But if a tradeſman 


is under a will, made executor, and reſiduary le- 


ofthe teſtator's effect, to pay debts, and particular 


legacies, and the remainder of the aſſets was un- 


collected, though the aſſignees in law, would not be 


intitled 
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intitled to get it in, becauſe the bankrupt has it in 
'auter droit as executor, yet the aſſignees under the 
commiſſion, notwithſtanding the legal intereſt is not 
veſted in them, might, by. the aid of the court of 
Chancery, get in the aſſets in the name of the ex- 
cutor. | 

The bare leaving the party in poſſeſſion of vert 
without any power to diſpoſe, will not therefore be 
within the ſtatute ; but it muſt in a great meaſure de- 
pend upon the nature of the contract between the 
parties ; for if the goods are left in a mere tempo» 
rary cuſtody with the n it will not be with- 
in the ſtatute; 

Thus Fhn and Field akin of Mathews two 
thirds of 500 barrels of tar, and the other third was 
to be conſigned to them for ſale at the riſk of Ma- 
thews. And it was agreed, that the tar ſhould be 
| lodged in a warehouſe, until Fhn and Field ſhould 
give orders for ſhipping the ſame off, as opportunity 
offered, they having none at that time. And ac- 
cordingly Mathews cauſed the tar to be put into a 


_ warehouſe or cellar of his own, for the purpoſes of 
the ſaid agreement. 


Fln and Field paid Mathews in Londen: bills for 


1301. being the amount of the value of the ſaid two 
. thirds of the ſaid tar agreed for; and Mathews alſo, 


at the ſame time made out and delivered the peti- 


tioners a bill of parcels of the ſaid tar, in the words 
and figures following: Liverpool, 8th July 1748, 
Meſſrs. Fhn and Field bought of Hugh Mathews two 
thirds of 500 barrels of Plantation tar, at gs. per 
barrel; the whole amount 225. the whole to be ſold 
dy ſaid gentlemen for account as follows : two thirds 


— — 
- — 
— — —— — — 
— di 
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| their account 750“. one third Hugh Matheu!'s s 46. | 


count 75 l. 
— Mathews became ITS and his aflgnees took. 
poſſeſſion of the tar as they found i i . in has. 


warehouſe. 


Lord Chancellor ſaid, He "hob ght the caſe. not | 
within the intent of. the act of parliament, which 


meant to guard againſt leaving goods in the poſſeſ⸗- 
ſion, order, and diſpoſition of bankrupts; but here 


it was merely a temporary cuſtody, becauſe the buy j 


ers of the tar, had not an opportunity of ſelling it. 
That it could not with any propriety be ſaid, 
the tar was in the order, diſpoſition, or power of 


the bankrupt, and therefore not within the act of 


parliament. He added, that upon the foot of this 


between Fin, Field, and Mathews, this 


is to be conſidered as an undivided property, of 
which they were tenants in common, there muſt be 
a poſſeſſion of thoſe goods in, one or other of them, 
and the poſſeffion of one is the poſſeſſion of all. 
So where a commiſſion iſſued againſt Bean in 4 


, reſi 1772, under which he obtained his certificate. | | 
He never removed from his houſe, nor were the fur- - 


niture, houſhold'goods, and plate, ſold or removed, 
but he remained in poſſeſſion of them, and after his 


certificate engaged'in trade on his own account, and | 
continued to trade till ſome time in the ſummer 
1779, and after the execution in queſtion, But 


though he traded for himſelf, he was continued in 4 
the houſe by his äſſignees, as an agent for them, in 
getting in, and ſettling bis affairs; and, in all the 
ſtatements of the bankrupt's eſtate and effects, which | 


EE EINE t times, 
2 down 


0 


Of he Commitioners Atignmine” 
down to Marth,” 1779, the Kouſhold goods in que(e 


tion (which had been inventoried and valued imme- 
diately after the commiſſion iſſued), were included, 


In Aurch, 177%, an action was commenced againſt | 


Bean by two creditors, Davis and Prothero, who af- 
terwards recovered a judgment, and ſued out a fri 
faciar. . 2 
The execution came in, in June, and about the 
fame time, the aliznees had the goods again appraiſ- 


ed, when they were valued at 3 531. The preſent 


48 ion was commenced, on the 11th November 17792 


and two days afterwards a ſecond commiſſion iffue« 


Which this ſecond commiſſion was founded, did not 
appear. The preſent plaintiffs proved a debt under 
it. A queſtion was raiſed, whether Bean's poſſeſſion 
was not ſuch as intitled the aſſignees under the ſe- 
cond mma to the Coins; by virtue of the * 
22: Jac. 1. * 

Lord Mansfield. I: am rativfied II caſe cannot be 
Wege within the ſtatute. Many caſes have ariſen 
upon this act, where the party left in poſſeſſion might” 
ſell ;* but Bean had not the diſpoſition ſo as to fell 


thb/pa6de;” If h bad feld tion; N would habe ed, 


' a. breach of truſt towards the plaintiffs. If I fend 
my plate to a banker's, to be ſure he may diſpoſe of 
it; but he has not my permiſſion or conſent ſo to do. 

Wilkes, Juſtice. With regard to the queſtion on 
the ſtatute, the words are, If the bankrupts take 


upon them the ſale or diſpoſition as owners.“ Nn 


could not ſell ; but he was permitted to uſe the goods! 


as viſible owner for ſeven years. I ſhall not gie 


a deciſive opinion on the point, It may come often 
EN Iron R before 


againſt Bean, The time of the act of bankruptcy, on 


i 

N i 

„ 
\ [ ö 

| 

| 


* 
6 i, 8 1 
we 4 wy 3 


Er parte 


Dumas. 
2 Ven. 326. 
I Atk. 232. 
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21 Pvt pune This does a9 ſeem to me wh 
. the caſe of plate ſent to a bankers. 
 {bburſt, Juſtice. The ſtatute inner 3 var aol not 


extend to every caſe of. poſſeſſion. Not, for inſtance, 


to the caſe of a ready furniſhed lodging. Llook upon 


this in the very ſame light. Bean gaye his ſervice in 


ſettling and r 12 affairs a the eſtate, i in lieu 
8... Feat. . . 17 [1 N | 
Buller, Jute \Queſtions.of thin kind e 
more of fact than of Jaw in them. The ſort of poſ- 
Kop, diſpoſition, &c. ate fats to be proved, and for 
the conſideration of the jury. The ſtatute ſays, 
* Whereof they mhall be teputed owners.“ Here 


It the bankrupt was not the reputed owner. Poſſeſſion 
© of the goods expoſed for fe in a ſhop, may be with- 


"In the ſtatute z but poſſeſſion of the furniture in a 
| houſe, 3 is no more evidence of a right to that furni- 

ture, than of a right to the houſdmeQ. 
. If a bankrupt is à factor, and goods are e 
to him or his order, which come to his poſſeſſion; 
| though be has the power of immediately ſelling 
them, and taking the money, in which caſe the con- 
ſignor can only come as a general ereditor upon his 
eſtate, yet notwithſtanding the legal property the 


5 factor had in, and power over them, if they remain 
in ſpecie in his hands, they ſhall be delivered to the 
principal, who has a lien upon them as his on pro- 


perty, and the bankrupt only as agent and truſtee 
for him. And even where"the factor had ſold the 
* „ and taken notes for them, it has been deter- 
wide, that" the original owner had « ſpecific lien 
Week And neee N. 9 s A 


0e 
rere 
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' The W may ſell monies 2 to a 'bank- Sir W. Jones 
rupt upon a judgment, for all thoſe effects and debts LM Sq 
which he could collect and turn into money, the aſ- 
ſignees were defigned to have, in as full a manner ; | r. w. ag 
therefore debts due to the wife before her marriage, 
may be aſſigned by the commiſſioners in a commiſ- 
ſion againſt the huſband. 

Ihe commiſſioners may aſſign an obligation taken 
40 another's name to the bankrupt's uſe. 
As where one became indebted. to a bankrupt, oor roy 8 
Er. he and the bankrupt entered into an obligation Palm. 30. 
for the money to A. L. in truſt. for the bankrupt. 
_ © A- commiſſion of bankruptcy iſſued, and this debt 
was aſſigned to a' creditor. The obligee died, and 
dis executor releaſed the debt. The creditor brought 
debt, and the action was held to lie; for the intereſt 
- of the debt is transferred to the creditor by the ſtat. 
2e. the bond being to the uſe of the bankrupt; 
and therefore. the executor's releaſe is no bar. And 
the bankrupt bimſelf being engaged, made no dif- 
. for the bond was in truſt for him. : Gs 
The commiſſioners here, may ſell the bankrupt” s Good, 114. 
3 in lreland; but this poſition muſt be under- | 
ſtood with ſome qualification; for Lord Mansfield, £ 
at the Cockpit, ſaid, that the ſtatutes of bankrupts Cleve v. Mitts 
do not extend to the colonies, or any of the King's — Ja 3 
dominions out of England; but the affignments under 
ſuch commiſſions, are conſidered as voluntary, and 
as ſuch take place between the nee and the bank= 
rut, but do not affect the rights of any other cre- 
ditors. And this he obſerved had been ſettled in 
. many £aſes, and particularly in Wife's bankruptty, 
where the e under BE commiſſion, . 


N 


Or the Commiſſonots alugnment. 


80 ſtop the proceedings of particular creditors in 


Scotland from getting advantage of the general cre- 


ditors under the commiſſion; but Lord Hardwicke 


would not interfere, ſaying, that the creditors had 
a right to affect the eſtate in Scotland, notwithſtand- 


ing the commiſſion in England; but if after that, 


N 
„ 1 


Le peer; 
ns ur 


ner juſt ſtated. 


they ſhould offer to come in under the commiſſion, 


they ſhould have no benefit from "es" boon the Vier 


n £6 I% 


penny were made even with them. 
And this is further illuſtrated by the” N of Le 
Chevalier v. Lynch, where à creditor of Hormer's, to 
whom he was indebted" before he became a bank- 
rupt, attached in the ifland of St. Ch; Mophert, after 
the bankruptcy, a" ſüm of money owing by Lynch 


to Dormer. Aﬀterwatds Lynch coming to England 


the plaintift brought an action agafuſt him, to re- 
cover the debt owing by him to the bankrupt,” and 
Lynch applied to the court for à rule to ſhew cauſe 
why the trial ſhould not be put off, till he ſhould be 
able to procure from St. Chr;/tophers evidence of the 
debt having bee attached | in his hands, i in the man- | 
„ U £73» 

Lord Mansfiald ſ. faid, if a bankrupt has ks ow- 
ing to him out of England, as in St. Chriftophers, 


Gibraltar, &c. the aſſignment under the bankrupt 
laws ſo far veſts the right to the money in the aſ- 


ſignees, that the debtor ſhall be anſwerable to them, 
and ſhall not turn them round by ſaying, he is only 
accountable to the bankrupt. In Scotland they per- 


mit aſſignees of a bankrupt in England to ſue for 


money owing to the bankrupt in Scotland, But if 
in the mean time, after the bankruptcy, and before 


MP to the affignees, 1 22855 owing to the bank- 
rupt 
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rupt out of England is attached bond fue, by regular 

proceſs, according to the law of the place, the aſ< 
ſignees in ſuch caſe cannot recover the debt. "ne ; 

the rule was made abfolute, oo nn nn 

The commiſſioners may ſell an heriot relief, ct 4 Com. Dig. 
due to the bankrupt,” and a legacy given to the 53% 
bankrupt be fore his bankruptcy.” So where the cer- Toulſony, | 
tificate has been ſigned by the ereditors and commiſ- + Vern. 432. 
ſioners, a legacy left to the bankrupt before the cer- 

tificate allowed by the Chancellor may be aſſigned. | 
Many years may intervene: between the ſigning and 2 * 
the allowance of the certificate, and large effects 2 Burr. 786. 
may, in the mean time, come to the bankrupt.” And 

it is not like the relation of a eee and ale, ht 


the ſurrender. of a copyhold; 


The commiſſioners cannot alen lands wilich *s Audley v. 
bankrupt: had- ſold. by deed indented, though the C C, 6 
inrolment was after the bankruptcy, nor lands 
thereon a ſtatute has been extended, though the 
liberate. was not ſued till aſter the bankruptey; be- 
cauſe the goods being extended, a re quoſi in culedia 
legis, ſo as the conuſors have not any power to 
give, ſell or diſpoſe of them; and although by the 
extent the conuſee has not any abſolute intereſt or 
property in them, until the delivery by the liberate, 
and at the return of the writ, may refuſe them for 
being over- valued, yet that is for the advantage of 
the conuſee, for the extent is capias in manus no- 
Aras ut eas liberari ſucias, and they are as goods 
mortgaged or diſtrained, which cannot he forfeited | 
by outlawry, or taken in execution from the party who 
hath them in mortgage, or by way of diſtreſs, with= 
out payimens i the money. - And when the writ 


R 3 | 6 kgs 
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Ae is ſack, it hath relation tothe *evit'of . 
entent, and they are guaſ but one extent; and the 
ga-coods are ſo bound by the extent and appraiſement, 
that the conuſor hath. not any meſne property in 
them, but ſecundum quid, and not fimpliciter z that 
is, if the conuſee refuſe to accept them; ſor it is a 
| conditional writ to deliver them to the conuſee, if 

140 dae will accept them, and when he accepts them, 

* te are bound ab initia. And when, the goods are ap- 

praiſed, and the writ returned; it is to be underſtood 

Eres . an executing of the vxtent within the 21 Jac. 1. 

Bot ſo long as they remain in the hands of the co- 

| | JO they may be ſold by the commiſſioners. 1 

| z eden: bh: The crown is not bound by the acts relating to 

| "= he. ee, not being named in them, therefore an 

ee .ntent ſerved upon the property of the bankrupt, 
ill bind from the 6e of the writ,” and till actual 
 abgnment by the commiſſioners; but the King is 
2 Show. Ae. beunũ by un actual aſſignment; becauſe the property 
ö is then abſolutely transferred to a third perſon; 
Parke. Rep, 786. One became indebted to the crown, and a com- 

2 Show: 40. miſſion of bankrupt was ſued out againſt him, and 
an aſſignment made of his effects; and an extent 
iſſued from the crown, teſted the day of the date of 

the aſſignment, and the crawn was preferred, _ 
3 T be land- tax money in the hands of Cellefors is 2 
Daten. Gebt tothe King, but ine warrant of thecommiſlioners 
2 Stra. 982 of the land- tax is not equal to an extent ſo as to 

125 bind the goods from the date, but until aſigument 

the property is in the bankrupt, and the land- tax 

commiſſioners warrant executed before the aſſign- 
ment will create a lien, upon ſuch a ſeizure, therefore 


2 all qhe alignees right. is to redeem the goods 15 
9993 $ + 4 


< 
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13 2. 85 DA 11819 Ir 90 a, 
are in oh hands of the commiſſioners of the land.” + 


tax for that purpoſe. cl 
IT à trader after an Arb n bey b 3 d 
the forfeiture! thereby incurred will not defeat his 1 Salk. 208, 
creditors under the commiſffion, for it is his owu 
act, and by his own default, and the voluntary per- 
2 bimſelf t to be ovtlawed, Gall: not PR, : 
A chndle-miaker in heals for the TAPY dees, {ny oh Hulſe, - 
becoming bankrupt, and convicted for non-payment. " Art * 
= pt, pay | 
after the alignment of his effects, the double duties — lg 
are a lien upon the candles, utenſils and materials Nen, Fowler, 
in 8 they may; be. 645 
diſtfained. F 4 
Where the ae of A = gives an eſtate or Vandenanker 
ſum of money, in truſt to be laid out for the benefit *. e | : 
of the wife, and to de ſettled ſo that after the death mmm 
of the wife it might. come to her children, and the 
intereſt in the mean time to be paid to ſuch perſon 
as ought to receive the profits; the commiſſioners 
Weg oc ie, for it 18 May: a to the creditors. 
of the huſband. 
80 where 78. rer his. will; and deviſed bi! Bee 7 
eſtate to his daughter for her ſeparate uſe,-exclufive 7 gy * 
of her huſband, to hold the ſame to her and her 
heirs, and that her huſband ſhould not de eau 
by the cutteſy, nor have theſe lands for his life, in 
_ caſe he ſurvived his wife, but tar ey deus 
his wife's death, go to her heirs. | 
Soon after the teſtator died, Ae a * 
band became a bankrupt, The commiſſioners afs* ; 
ſigned the lands deviſed; * upon which the wiſe 
brought her bill againſt the aſſignees, in order to 
N pat affign over the eſtate to her ſepa- 


er 


"+ v - 


e 


1 4 Miles v. 
Williams: 
xP. . 249. 


* * | 


rate 10 Te Mr of > the | Rell held it to b 
clear, that it was a truſt in the. huſband, and, 
| that | there was no difference where the truſt was 
-| Created by the a& of the party, and where: by the 
* of law. And decreed. a NR Wa for the ſe- 
e uſe of the wiſe, LA ated 5 an 
But the commiſionets ma wil ace a det on or 


hife in action to the wife of a bankrupt, and ſo it 


* * 1s 


Brandy. pl 45 tot 


Befvil v. 


of 


* 


— 


* 


2 ls 


of a: mortgage. made to her dum ſola, for the right 
| he debt i is plainly veſted it in the. aſſigne es, though 
2E. Weg 5 4 the legal eſtate of the. inheritance of the lands! in 
fs Lune in che wife, l 


canngt FR i. I 
ſale of ſome. leaſes ol. 


©o prone, „Thus A. made 4 bill of 


Gains. 
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* *perfonal eſtate to 5. and Ci in truſt to pay 4's debts. 
' Athkt B. acted in th truſt, but afterwaxds, C, took 
the whole into his po Es, and ated e and 

deze a a bankrupt, 


"Lord. Chantellar. Porte þeld &hi 
within the clauſe of the ſtatute 21 Jace 1. in regard 


is . to My 


dhe a{gament.to B. and C. was with. an honeſt 
l 4 20 „intent, viz. for ache n of. the debts of * J 


Aix. 175. 


aſßignor. 1 n 
It is true that this, zeaſoning of Lord, Parker. bis 


ſinge been, controverted,- but at the ſame time the 
axes of the caſe is b e to be 


Ex parte Chion, eee Jevieg . 7 $8. (who 
reſided in Holland) in his hands, bought South-ſea 
| ſock ebene Hg a ſtock. in his 
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3P., W. 137, 


Dfthe Commiſſioners Algnment. 


own name, but entered it in his account-books 
as bought for J. C. after which the trader became 
bankrupt. Lord Par ier determined that the truſt. 
Rack was not liable to the bankruptcy, ſaying, it, 
would leſſen the credit of the nation 29 make ſuch a 
conſtruction. | 
Where a perſon is Nee intruſted 2 800 
to ſell, it is not a polſefſion that will enable the 
r to aſſign the property. 

For where an action of trover for a REA ol — 
3 was brought againſt the defendant as aſ- Le Plaiſtrler. 
ſignee, under the commiſſion of bankruptcy award- * #46 * wb, 

| ed againſt Levis to whom the plaintiff had deliveted 
de diamofids to fell ; but it appearing that the real 
property of the Namons belonged to the plaintiff, 
it was adjudged on argument in the King $ Bench, 
that the general words of the clauſe, of the 1 Fac. . 
& 19. / 10, 11. ought to be explained by the pre- x Alk. 178. 
amble, and that theſe jewels being originally the 
plaintiff's, and the bankrupt having no more than 2, 


bare authority t to ſell them, for the plaintiff's uſe, 
were not liable to the bankruptey. 


Goods, &c. that have been delivered on à prece- 1 
dent cõnſideration cannot be affigned, though ' the Berwick. 
acceptance be after the bankrupteyß. — 
Thus the defendants who were mercers and part- 
ners in London, and uſually dealt with Cripps and 
Ruarme who were alſo partners, living at Penryn in 
Cormwall.” On the 7th April 1715, the deſendants 
by their order ſent certain goods, and gave them 
credit in their books,” they being at the ſame time 
indebted” to them for other goods. On the 18th 
May following, Cripps and Quarme, without theknow- 
ledge of the defendants, ſent divers filks (the ſame 

45 5 . 004% +0 or 


ſent cht 7 . to Mr. ble at Na 

5 ; for the uſe of che defendants. ' "Func the 4th, Crippr 
and No ne became bankrupts. Fuze the 6th, they 

| +7 wrote a letter to the defendants," Tighifying their 
>: affairs were in a declining condition, and thinking 
„ it not reaſonable, the laſt parcel of goods mould go 
„ ie 3, to farisfy their, other creditors ; therefore they. bad 
not entered them i in their bool, but left them, with 

Penhallw, who bad orders to deliver them to the" 

| L. x. a the deſeindagits, June the Ob, a commiſſion of 
r 8 04 bankruptcy iſſued, and the effects were aſgned to 


4 6 * ao * 


«2.0 all plaiptiff. | June the 1 3th, the defendants received | 
the letter "which was the "Kt notice they had” of 
the delivery to Penballno, and as ſoon as poſhble, 
they. ſignified. .. their conſent to take the e \ 

, „ 
3 Jahn Pratt aid; the delete ion is, ; whether by 
2h 5 © thedelivery to Penhallow without more, the property : 
was altered, for if that delivery Was countermanda- 
ble, then. the at of bankruptcy, intervening, before 

| any aſſent of the defendant's, will prevent- the pro- 

2 perty, from veſting. in, them. And he thought, 
upon the. circumſtances,,/ that there appears a_ſuffi- 
dient conſideration. to toll a. ſubſequent power o 

| countermanding, and that this, delivery was in ſatiſ- 

faction off the debt. It is true, the bare delivery 

will not extinguiſh it, becauſe he had a power to diſ- 

| ſent ;. but yet according to Butler and Baker's cafe,, : 

[- in the 3d. report, the abſolute property paſſes, 

ſubject to a diſagreement by one of the parties. The 

contract does not ſtand open, till agreement, but 
is complete, unleſs there be an actual diſagree- 
ment. The conſequence of all this is, that the 

e to Randale to the uſe of the defendants, 

105 | {being 


of the Commitnoners ahve . 


being before the act of bankruptcy, and founded” 
upon a good conſideration; transfers the abſolute" 
property to them, it 9 * kt: _ never” 
diſagreed, 1 
Lord Mansfield, in ring upon this eafs ſaid, 4 W 
there is no doubt, but the honeſty of the caſe, in⸗ 
clined the court to the judgment they gave. He 
ſaid, the reaſon given, turns upon 2 ſubtlety, and 
that the court of Chancery, in ſuch i a caſe, would 
bare interpoſed, and ſuid, * the affignees ſhould! 
not have the goods, without giving the price.” 
But that the e, e of — the we my, 125. 
ber fees 
Indeed the anree eſtabliſhed in LE TY 
Albin v. Berwick, that the delivery was not coun- 
termandable, ſeems to be everturacd| in a n 
caſe where it appeared, 
That Anne, and Jake Rect: were 1 nd _—_— 
co· partners. On the 27th of March 1767. Jaac Scott 4 Burr. 277. 
went out with intent to abſcond, and did not return 
till after a commiſſion of bankruptcy had iſſued 
againſt him. On the zoth, Rollgſton received a letter, 
written by Jſaae Scott dated * Dover, 28th March" 
incloſing a bill of parcels dated the 23 Merch, of 
ſeven bags of eochineal for 1645 /" 145. 64. as if the 
defendant had purchaſed the ſame of the ſaid Arne 
and Jſagc Scott, and informing the defendant; that 
be, (J/aac Scott,) was gone off, and that he had de- 
poſited the ſeven bags of cochineal at George Street's 
| warehouſe, in Rollefon's name, and for his uſe, 
though in fact, he had not purchaſed, nor agreed By 
to purchaſe any ſuch goods of them. But the de- 
fendant imagined, it was intended to ſecure him, in 
part of the debt due from the partnerſhip. On 


| 
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Ottbe commmhoters Altgnent. 
1 Zoth March, the defendant: went to the ware- 


houſe'of George: Street, which was a public ware- 


houſe, where he found the ſeven bags of cochineal 


depoſited there in his name, which he ſold, and 
diſpoſed of, and applied the money to his own 
uſe; in part of payment of the debt due from them 


to him. They had been depoſited there with Street, 


on the /26th March, for the defendant Rollgſon. On 


the 25th, aac; Secptt told Street, that they were fot. 


te deſendant. But though the goods were ſent 


2 * 1 « We 
* 


ruptey, (viz. his abſcobding, and not returning,) 


yet, the defendant did not then know that they were 


there, and he did not ano re ape, of 


Burr. 22396 


them till after that time N 
Lord Mansfield faid, Kalos fublequetie Ant 
was nothing at all. The depoſit was not complet- 


5 3 ed antecedent to the zoth of March. And his aſſent 
1 * 4 


was, to this falſe bill of ſale, ſent to him, to make 


him a creditor, upon « fallecfoundation,” of a deal- 


ing upon ſpeculation, 7 |» abt I OY, 

Mr. : Juſtice Yates obſexvit that Haac Sctfs act, N 
was not complete, upon the 2th of March. It Was 
revacable till Rolleflon's aſſant, and he muſt aſſent to 


the whole contract, if he aſſented at all. All ae | 


Scott's power was gone, when he wrote from Dover. 
The tranſaction is void, and ſeems'a fraud; there i is 


no account ſtated, a u Gepoſit is made, to 


mn n $30 33 YR © 41 5 . 7 7 a 
If a man ſends bills of exchange, or conſign 2 


N and the perſon to whom he ſends them, has 
paid the value before, though: he did not know of 


the ee 3 at . 2 53 the . of them 


A 4 6 * | to 


Ot the Commiſſioners alignment. | 
will be, ſufficient to prevent the 


to the carrier, 


aſßgnees, 5 taking theſe goods wt in caſe of 


an intervening act of bankruptoy. Bois d 07 


But if the goods were ſent, in costeumdetlol of 
enen and to give a preference to à former 
creditor, if the act vf bankruptcy is committed be- 
fore the creditor receives the property, and aſſents 
to it, the commiſſioners. may aſſign it, as part of 
the bankrupt's 2 b it __ . the al- 


10 
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As where the e WT of Noo: 1766. Alderſon v. 


1 a promiſſory note, drawn by Bien and 
Everard for 6001. to Templi, to whom they were 
indebted to a large amount, and ſent it in a letter 
directed to him at Trowbridge, which letter was | 
carried to the poſt-houſe that morning; the bank- 


rupts thinking that, the poſt day for Trowbridge. 


The letter, by the courſe of the poſt, (which went 
out on the Saturday night) was received by the de- 
fendant, ſome time on Monday the roth, er could 
not be ſo before. 

The bankrupts had given Bryer and Eviravd, 66 
notes for 3001. each, which had not been difcharg- 


Temple. 
4 Burr. 2235 · 


ed. They committed acts of bankruptcy on Satur- = 


day, the 8th. And the ſaid note was ſo indorſed, 


and ſent to the defendant, in contemplation of their 
inſolvency, and ſubſequent failure. Two queſtions 


were raiſed. Firſt, whether the bankrupt's property 


in the note was diveſted, before the act of bank- 


ruptey was committed by him? Second, whether i 


a trader can, in any we} d fuck a erg as. 
this ? | ge EN 

Lord Mangfeeld aid, it was avid to obſerve a 
great deal, not ſtated in the caſe. That there was 


never ' 4 


e 


ol an act of bankruptcy committed, every power 


* + = % 
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never ce of tealiog SERA the 3 
and the defendant, by way of indorſing, or ſending 
notes to each other. That the letter, in which the 
note was ſent, was ſuppreſſed by the defendant. 

Dhabi was not found, the note was indorſed, in 
payment of any debt, but only chat he was a. cre- 
ditor to a large amount. It was not ſaid, whether 

— be received at the riſk of Temple, or only 
as agent of the bankrupts, but the letter which was in 
the power of the defendants, was not produced, and 

8 ſo the caſe ſtands, without any rn of hs 
„Bote. 

His "tordlhip! Farther. obſerved, that the oily 
on he ſhould make, was, whether under the 


, 1 of this caſe, the indorſing, and ſend- 


ing this note to the defendant; is fraudulent,” and 
"void, as ſuch, And he ſaid; he choſe to put the 


caſe upon that ground, becauſe the moſt defirable 

object in all judicial determinations, eſpecially in 
mercantile ones, (which ' ought to be determined 
upon natural juſtice, and not upon niceties of law,) 


bs, to do ſubſtantial juſtice; and therefore, he would 


avoid laying the ſtreſs, that might properly be 
laid upon the aſſent being neceſſary to complete the 
contract, or the want of à delivery; the ſolid 
Fond ef which is, that a cbattag hall be Pe. 
ſumed complete, upon any diſtinction, where the 
juſtice of the caſe ee, 10 e n is vo 


mn deliver x. * 
As to the queſtion, eee be 


Bede be ſaid; that it is certain that the ſta- 
tutes of bankruptcy leave a trader to the moment 


an owner can have over his eſtate. The latte 
ſays fraudulent conveyances by deed, ſhall be an 
act of bankruptcy, ether acts that are fraudulent, 
are not made acts of bankruptcy, but they are at- 
tended with the conſequences of fraud at law, which 
is, that fraud renders every act void. All acts to 
defraud creditors or the publick laws of the land, 
are void. 

His lordſhip continued to obſerve, that. a P 
8 bad been ſtated, whether in any caſe upon 
the eve of a bankruptcy, a man may do that Which 
in conſequence prefers a particular creditor 3 but 
that will depend upon the act. As if a bankrupt, | 
in the, courſe of payment, pays, a creditor z. this 
is a fair advantage in the courſe of trade, or if 8 
creditor threatens legal diligence, and there is no 


cColluſion; or begins to ſue; a debtor, and he makes 


an aſſignment of part of his goods, it is a fair tranſ- 
action, and what a man might do, without having 
any bankruptcy in view. But it never entered into 
tze mind of any man to ſay, that a man i in contem- 
pPilation of an act of bankruptcy could fit, down, and 
diſpoſe of all his effects, to the uſe of different cre- 
ditors 3; for that would be a fraud upon the bankrupt 
ſtatutes. But if done in a.courſe of trade, got 
. fraudulent, it may be ſupported. | | 
Baut this was not done in a courſe of trade; W 
never was any dealing between the parties in ſend- 
ing indorſed notes. There was no application made 
by the defendant. And it was done with a view. 
to poſitiye iniquity. Next tis an act that was maſt 


| NEAR, en. as i n *. 


% 


. 
1 neceſſary to complete every contract; that in the 


Vrrchce and Co. to the amount of 1 


The 8 other 170 agreed; that an aſſent is 
preſent caſe, the defendant had Mes election, till the 


© tenth of November ; that the act of bankruptcy. be- 
ing committed on the eighth, the contract was in- 
complete, and that upon the whole circumſtances 
taken together, the tranſaction Was en * 


void. 


F Al queſtions of Pebeber e wophn * ation 
being complete, before an act of bankruptcy com- 


mitted, for then the property is transferred, other- 


wiſe an act of bankruptcy intervening, veſts the 


property in the hands. and diſpoſal of the law. If 
a man were to make a payment, but the evening 


before he becomes bankrupt, independant of the act 


of parliament, and in a courſe of dealing and trade, 
it would be good. Where an act is done, that is 
right to be done, and the ſingle motive is not to 
give an unjuſt pieſeregce, nn, . 


preference. 0 „„ 


Again, Fiſher. a ne of 1. parrerſip of 
upon the 
bth of June 17) 2. paid into their ſhop as bankers, 
the ſurther ſum of 000. and had it written in 


| his book according to the uſual ecurſe; wbich ſum 
he had borrowed for the purpoſe of acommodating 


the houſe, during the Holidays; and at the time 


the money Was paid in, he ordered the perſon w- 


paid it, to tell them, he mere eee 
told. accorlinly. Wr „ ele 
On the en Janes Farcxes ru dl ig badet 
his-books and afin in conterplation of abſcond- 
wie” ; bs 


— n 


ing; and being poſſeſſed in his own ſeparate rig he 
of "two notes for $5004. and. 11,7024. 185. x 
about Rve ©” clock in the morning he incl d 


4 them, i in à letter to Mr. Fiſher, as follows, 
Mt. Fordyce conceiving that the money i; 
"ae... by Mr. F; ſer, with his houſe, on | Saturday laſt, 
* was 2 ſum, about which perhaps even . 
4 pains had been taken to place it there, be has 
the honour to ſhew him that preference, which he 
conceives is certainly his due.“ 
unh deltiered the letter and notes, to Harriſon 
bis clerk, with directions to carry them to Mr. | 
' Fiſher's office, and give them to him. About fix * 
clock, the ſame morning, Fordhee abſconded, and 
went to France, At half an hour after deen b 
clock, the fame morning, a commiſſion” of bank- 
ruptey duly iſſued againſt him. Harriſon, about 
ten o' clock the ſame day, called at Fiſher's office; 
not finding him at home, he returned again about 
twelve; but it being Holiday time, the office was 
ſhut' up. On Thurſday the eleventh,” Harriſon deli- 
vered the letter with the notes, to Mr. Famer, one 
of the partners of Fordher, who ſent for Fiſher ; when 
Mr. Fames, in his preſence, opened the letter, and 
delivered it, with the notes, to the defendant; who 
having read the ſame to the company preſent, took 
them away with bim. PFordyce was indebted” to the 
partnerſhip, in at gn ſum u en r | 
e wart A | 
Lord Mansfield ſaid, the quick was, whether 
the property of the two notes. was duly and regu- 
larly transferred; before the ct of bankruptey, but 
that the caſe afforded no circumſtances which could 
a3 | 8 give | 


without a poſſbility of the notes beitig delivered 


1 2 ER. | 5 be means to giv N This the law 


Foy N e 4 de Den (lid Pia lerd. 

| Hulp.) at five o clock in the morning, * Juſt going to 
3 commit an act of bankrüptey, orders his ſervant to 
5 certain bills fox Creditor i indilch; e of A debt 

"pu | ant to no \ contra, in performance of i no obli- 

-* gation, in no courſe of dealing g. without the | privity of 


LIED 


Eon 2h de exeditor, or call on his part for the "mbney,” and 74 


9 * an act of bankruptcy was committed. This 
is an grder how bis effects ſhall be apportioned' after 


5 % bankruptcy. | "He delivers the” letter to his own 
| [ ſervant, and. might have countermanded it; "here i it 


falls in with the caſe of Alderſon v. Temple, 3 0 Hague 


o 2 


fore, the act of bankruptcy, reyoked it. 'Suppdle the 
4 "drawers b had been inſplyent, was Mr, Fi [ber bound to . 
| . fake. the notes in GatisfaQtion of His debt? Beſides, | 

EM the. amount of the notes exceeded the debt by ſeveral 
N We pounds. The nature of. the tranſaction 


pon the face of. the letter, i is in terms a declaration, 


. Rellofton.... Tbe act Ga not complete, 55 there- 


— — Yu 


re not allow and if it had been by de. deed, it +l 
A "+ 5tſelf have been an act of. bankruptcy. | "But i 

8 much: ſtronger, where EY trader. mentions that to 1 
1 346 ative: 'q and where the act aper b be com- | 
- pleted, till after * at of bankruptcy actually com- 3 
mitte. e | | 
Grove v. Sich. Tue commif ners cannot aſkgn a debt which the 
3 Keb. 190. - debtar paid to the bapkrupt before notice of the 
dne Reaa, © bankeuptcy'; but paying a debt to one afſignee will 
azo not be à diſcharge; for aſſignees of bankrupts are 

ow 'ths'nature af muh, 9d ne. 3 


* 


Dave amps 


the, poets, " eſtar takes 2 rece ceipt fon tate: 
. E it is not a diſcharge. V2 WO ON 
If a merchant conſigns good oods to a trader, and be- 


1 


fore, their arrival, the con ee bes omes bankrüpt, 


Ha the merchant can prevent de goods getting 1 into 


9 1 2 8 hands, th the een über Ae e 
720 wh not affect tem. FRAY 


as As where two merchants at 8 configited 
_fome goods to the Bonnzlh, merchants in Londen, 

| but. befa ore the ſhip ſet Gl from ron news 
came that the Bennell, * were failed; and thereupon 


the * merchants alter f the confignipent+ of the 


19 1 


| "The court declared, in INE that che ſilks were 
the proper goods of the two Flerentines, and hot of 
the Bonnells, nor the produce of theit effects, and 
they having paid no money for the goods, if the Jta- 
ans could by any means get them again into their 
Hands, or prevent. their coming into the hands of the 
bankrupts, it was lawful for 1 ſo n 1 
lowable in equity. „et 
17 goods are delivered to en e or c hoyman, or 
the maſter of a veſſel, to be delivered to A, and the 
goods are loſt by the carrier, the: conſignee can 
only bring the action; ; which ſhews the. property to 
bei in him. But though ſuch goods are actually deli- 


3 vered to a carrier to. be delivered to A. and while the 


carrier.is upon the road, and before actual delivery 
to A. by the carrier, the conſignor hears 4. his con- 
ſignee is likely to become a bankrupt, or is actually 
one, and countermands the delivery, and gets them 
back into his own poſſeſfion again, no action of -tro- 
vor would lie for the yy of 4. becauſe the 


—_ 


| | S 2 | © goods, 


Wiſeman v. 
Vandepat. 
2 Vera, 203. 


— 


1 Atk. 243% 


lr 


2 
_ _—_— 
* 8. 3. 


"og Ra r . that.the pirintick was. haukrupr, and averred, .that 


+ * portged maintepance.of hypklfgod his family, Re- 


— far png mee eee e e. 


| Gat 8 e profits. ariſing from his per ona labour, That the aſ- 


L 4 To 7 labour, M4} on 21 boch: nn; ole 


$955; 45 „Nr., 0 Mis a obſerved, the caſe in Mtking did 
Fad * 5 ardwicks, (there Jays, Al his future” 29 


| whi Sho eo tly meant, that if the aſſignees claim 
B alignment affects it: but no other perſon can have 
| 8 the ſame plea. It is certain, Lord Hardwicke meant 
Athley v. Nel. to go no further than the cafe in Strange, which i is 
dane, deciſive of his meaning: therefore he was of opinion 
| ; with the plaintiff, for whom judgment on the de- 
3 murfer was accordingly pronounced, | 
a.. An aſſignmentor fale by the commiſſioners wilt 


for the ſtatute refers it to the diſcretion of the com- 


aA 5 8 ; 1 2 
"I. * s | 4:4 2045 


Lav ago . erode 3 r. en wicht beſo een 
2 A termanged. q 6h 10 30 a TER Io as} £ to'byG ML | 


hippenilale v. Chippendale brought an action c of and for work 
3nd, Jahqur..2s, an atDfHE Y; The 5 
1 the. commiſſion was, Allein forte, The plaintiff "x 
„„ pligdy: that the: wark and. labour, was, dong. after, che 
>»  gomaſiionar 's alignment, ang for the nheceſſary flaps - 


IIS joioder, phat, the plaigtift had;oor obtained his certi- 


* = 5 gnees cannot let out PR; bayknypt 3, they cannot * 


3 5 x lypparr be define laid denn at the bar; for | 
e hare ip affected, by the aſhgnment,” by | 


miſſioners, and peradventure they cannot come to 


the fight of them; ſo the ſale wm be good without 
NO 


* 5 Ted Manyfield faidy Ans ply queſtion. ig, wher 
EO .- ther the afigners of 2. haukryps, A ingidled. tothe 


5 5 . it, the bankrupt muſt deliver it up; and ſo far the 12 


be good, though they have not ſeen the goods, &c. ? 


Fin * 
"FF © 
14 
6 
* 
- 


14 


imtollment of che deed of alignment, made“ 2 Jeaſe 
to the deſendant, and the deed was inrblled it was 


Otche Cöümmitkörttw Agne: 
delng made by deed infalled. But this wulf be än- » 
derſtood of a ſale of goods, not of land, where'Th- x Ventr. 360. 
roliieat'is Beld\neceffary, ß % De „ 


eee Unite 27 bed by Sonia zdse it, way, 
r bankrüptt e Sed, e Fee 15 et 3 * 


held,” ine leſſee could not maintzin an eie ment; 
bedauſe tlie leaſe could not have been before the in- 
ronmetit, the Words of the frätute being; Ther tem. : 
N may Jul by dtd ina; io thut Without ind 

ment there ebüld be no fale. DOSS 05 | 
3 was formerly che praBtice"to ſell the banktupt' r. part Gree, 

ate befote the *corhiniffioners,” in the manner err 

L dd Tn ia Cnc; bot ie 29 | 
uſual method is now to ſell by public AE 5 
be "deed 'of amgoment Aways ese oh cove- — 4.” 
nants' on on_the part of the alfignees, in which the 22 90. 
words, 41 jointly and feverally” ſhould be W 4 4 
for the 5 and lecurity of each pectiye 
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5 02 ide. krupt's 14 3 


and the Power and Authonty of. the 
CTommickone 


2 . ; 


b : * 1 4 * 4 704 72 4 we” 2 2 7 = 
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in 


upon complaint made to the commiſſioners, 


E « by a any party, grieved as is aforeſaid, concerning 
the premiſſes knowing, ſappoling o or fulpedtin g any 


„ the goods, chattels, wares, merchandiſes, o or debts, | 


oners over the Damen and 


Br the x 13.E \ , cyt 7070 Kg = I 2a $ That 


«df ſuch 5 18 Hebtor, to be i in the cuſtody, 


'« * fe, occu Ving; 
e . 5 — perſon indebred, or to be in⸗ 
« gebted to 255 Eg dec, 900 wake relation n there- 


#4 «of to the 0 comiiſoners; the ſaid commiſſion- 


«ers Wall have full power and authority to lend 
4 for and call before them, by fuck | proceſs,” wa v 

br theans, as they ſhall- think eie by their 
4 diſcretion, all ſuch perſons ſo known, ſuſpected, 


& or ſuppoſed to have any ſuch goods, Cc. in his or 


their cuſtody, uſe, occupation, keeping, or poſſeſ- 
ac ſion, or ſuppoſed or ſuſpected to be indebted to 
« ſuch offender; and upon their appearance to exa- 
mine them and every of them, as well by their 
d oaths as otherwiſe, by ſuch ways- -and means as 
< the ſaid commiſſſſioners, or the more-part of them 

« by their diſcretions, ſhall, think meet and conve- 
& nient, for and upon the ſpecialty, certainty, true 
« declaration and knowledge of all and ſingular 
& ſuch goods, chattels, -wares, merchandizes, and 
7 * any ſuch, 1 as be ſuppoſed or 


keeping, or poſſe ſellion, of of any 


3 Wo FA "ſuf. 


— 


1 


Df the Bankrupt's lag Examination, 4, 


ſuſpected to be in his or their cuſtody, uſe, oc · 
C.. cupation, or poſſeſſion, and all ſuch debts as bh 


them or any of them, ſhall be ſuppoſed or ſuſpect- 


ed to de owing to My ſuch offender or offeng- 


< ers.” ga i, | 


- 


13 Elie. 24.6. '« And if any, ſuch perſon 


L upon ſuch examination do not diſcloſe and plain- 
40 ly declare and ſhew the whole truth of ſuch things 


« ag he or they {hall be examined of, concerning 


” the premiſſes to his knowledge, or do deny to 
4 ſwear, then every ſuch perſon ſo denying to ſwear, 


« 01 being examined, do not declare the plain and 


whole truth concerning the premiſſes, upon dye 
'« proof thereof to be made before the ſaid com- 


"« milfioners, or the more part of them, by witneſs, 
examination or otherwiſe, as to the ſaid commiſ- . 


« ſioners, or the more part of them ſhall ſeem ſuſh- 


. « cient in that behalf, ſhall loſe. and forfeit double 


« the value of all ſuch goods, chattels, wares, mer- 
| 4 chandizes and debts, by them, or any of them ſo 


'« contealed, and not wholly and plaiuly declared 
And ſhewed, which forfeiture ſhall be levied by 


c the ſaid commiſſioners, or the more part of them, 


' of the lands, tenements, herediraments, goods and 


c chattels of ſuch perſon ſo denying to ſwear, or 

'* not diſcloſing the whole truth as is aforeſaid, by 
«6 ſuch ways and means, and in ſuch manner and 
« form as is before limited and appointed for the 
46 principal offender or offenders, debtor or debtors ; 
4 and the ſame forfeiture or forfeitures to be diſtri- . 
0 buted or employed to and for the ſatisfaction and 
4 paymentof the debts of the ſaid creditor or creditors, 
66 N * —— rate and INE as is before do- 
4 8 4 N clared 


rn tag Enoainae0n,/96. ; 


y Acad concerning che orderiog of the lands and 


| *E:tenements, offices, fees, goods and chattels of ſuch | 'y 


i offender: or offenders, debtor ar debtors, as is 
. A aforefaid.”.. 1655 5 A 71 1 8 . * 
1 Zlin. e 7r « And be it further * 9 
That if. at any time before or after that any 
4 tych, perſon. or . perſons. departeth the realm, or 
« ſhall keep his or their houſe-or houſes, or other- 
3 « © wiſe abſent him or themſelves, ' ori take ſanctuary 
75 ſuffer bim or -themſelyes to be arreſted, outay- 
at or yield his or their bodies to priſon as is 
"a a foreſaid, any. perſon or, perſons do fraudulently, 7 
0 by coin or, colluſion, claim, demand, recover, ; 
—_ * poſſeſs, of detain. any debts, duties, goods, Chat- 
"« ls, lands of tenements, by, writing, truſt, or 
otherwiſe, which were, or ſhall be due, belong- | 
Mn or appertaiging to any ſuch offender, or of- 
"06 © fenders, other than ſuch as he or. they can and do 
prove t to be due by right and. conſcierice,” in form | 


dof 2-4 


| 1 aforeſaid, for money. paid, wares, delivered, or 


Ken 


40 other r jul {t conſideration, or cauſe reaſonable, to the 


«juſt! value, thereof, before the, ſaid commiſſioners 
C ſo. to be appointed, , 1 the more part ef them, as 
N 4 ß aforeſaid, and, 1b the ſame to proceed band fade 
| « © without 1 raud or goyin That, (then [every 
ſu ch, perſon or perſons ſa; craftily demanding, 


* 9 having, poflefling or detaining any ſuch 


. G duty, r other thing as, is aforeſaid, ſhall 
„ * forfeit and loſe double as much a6 be ot they ſhall 
6 80 clin, demand, detain;;on:poſſels 3) which ſaid 
-® foreiure ſhall_be levigd, teconered and employe d 
85 n wanne r and form as is afore tehesrſed. . 
. he bist ad: 12 eaibod | 1 bod 60 e. 
o a 


* 


: 
—_ 


- 
* 
a - 
1 — * — 
” * 
— 


Of cherwannianpes io Exaniiieioig 1? =. 


1 Jer xi & 15, f 6. Ader chat e 


5 , practoes of bankrupts of late are ſo ſecret und 


. ſo ſubtle; as chat they can very hardly de und 


cout or brought to light, and for that the former 


4 ſtatute giving power to the commitſionets to 
<extmite others than the bankrupts, bath nt fully 
or ſufficiently authorized them to examine tlie fad 
batnkrept upon onth ! Fot femedy herself, be it 
-< further enacted, That the faid* commiſſioners 


may call before them, or the greateſt part of them, 


the ſaid.bankrupt; and if upon lawful warning left 
or made in writing at three ſeveral times at the 
„ dwelling-place or houſe where the ſaid bauk- 
rupt, his wife or family, for the moſt part of his 
, abode did lodge or remain, within one year next 
< before he, ſhe, or they became bankrupt, the ſaid 
- «/bankrupt ſhall not appear before” the ſaid cm- 
& miſſioners, or the greater part of them; that then 


Lund from thenceforth it ſall be lawful for the 


et greater number of the ſaid 'commillioners to ap- 
point, to proclaim the ſaid party a bankrupt, at 


uch publick place or places where the ſaid com- 
& miſſioners, or the greater part of them ſhall think 


„meet, warning him, r eee 
them, upon the ſaid commiſſion at ſome 
appointed; and that if upon five ſeveral! 2 


e mations made in ſome publick- place, che patty 


«offending appear not before the ſaid comtiflibner rv, 
and yield his, hetꝭ or their bodies to them or ſome of 


them, the ſaid dommiſſioners, or the greater part of 
 - « them, ſhallsor may award 4 warrant! to fuch ht 


s perſon or perſons as they think meet, to upptb- 
hend the body and bodies of the ſaid offender and 
Seil | offenders, 


. ow i the Wanirups — „ 


#offenders; and 40 bring him her, or, them ſo of- Y 

A fending,[ hefore the {aid commiſioners whereſoever = hh 

du ſaid party. or parties offending may be found, - | 
in place priyileged, or not, to be examined by 
. eee. ee pe of 


jw? 00 e 4 Fo « Av, that it ſhall_be 
| ne for-the ſaid commiſſoners, or the greater 
e part of them, to examine the ſaid offender or of- 

8 lands, tenements, goods, chattels, debts, bills, 

_ < bonds,: books" of account, and ſuch other things 
eas may tend to diſcloſe his, her or their eſtate, or 
©. _ (eſtates, or their ſecret grants, conveyances, and 
3 OP _ © chaimipg of his, her or their lands, tenements, 
Wm 5 . godds, money and debts as they hall think meet. 
1 Jab: I. r. 1. f 8. „ And that if therein the 
te fender or uffenders fhall refuſe to be examined, 
or to anſwer fully. to every interrogatory to him to 

* greater. part & them. ie'ſhallibe\lawfyl mike 

<<. ſaid gommiſſianers or the greater part of them to 
commit the faid:offender' or offenders to fome 

trait or loſe impriſuntmentz there to remain un- 
E. till he, * e rege, dare ge arg him or 


«herfelf.”- L ET 
1 J. z. W 1 nd st if 8 


Aber or their, examination it, ſnall appear that he, 

Ther they have committed any wilful or corrupt 

I perjuty, tending tothe hutt or damage of the ; 

-<creditors of the fajd bankrupt, to the value of 1 
£$ © ten pounds, of lawful: money of Englani, or above, 

„ : ne eee ending: dd or may. nia #7 | 
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— Erin; Ks 0 


a indistell in zuy of tie Kitg's Majeſty's oourts 


8 u of tecotd,' arid being lawfully convidted thereof, 
_ <#hal ſtand upon the pflor y, in ſome pablicle place, 


N by the ſpace of two Hours, and have one of his 


© ality, Unite es dae bins and cnt off.. 


x Fac. I. c. 15. to. © Hany perſon of perfons, 
« being known, fuppoſed, or ſuſpected, to have or 


. detain any part of the lands, tenethertts, or here- 


« ditätments, goods, chartels, or debts bf te [aid 
un Yankiupt, br o be indedted to, or for the betiefit 
4 bf the faid bankrupt, ſhall, alter lawfel warning, 
ec to the ſaid petſon or perſons, given, to come be- 
fore the ſaid comimiſponers, or the greater part 


, of them, to be examined accbrding te the intent 


4 f the ſaid ſtatutes, refuſe to eome, dr Mall not 
ee come before the faid comtniſſiohers, at the ti tie 

* uppointed, having no lawful impediment, (ſuch 
„ kg full be admitted, and allowed of, by the lad 
e commiſhoners, or the more part of them, and 
*< which hall be then ſignified, or made known to the 
* faid commiſſioniers, at the time of their Membly 3) 
or that any ſuch perſon or perſons, huvingktiow- 


edge or warning, of ny other uſetudly, or meet- 
ing of the fuid commiſnioners, again, mall not 
come, and appear before them, at fuch time a8 


e or the, lawfully may come, having no fuch 
«awful impediment, às hall then be made known 


to the ſaid commiſſioners, and by them admitted, 


. and allowed of As aforeſaid; or being comie before 
e them, ſhall refuſe to be form, and to make an- 


oer to ſüch läterrogatorles us hall be a üſtred 
1 him, or chem, attordfng to tie true intent 


and meaning oH the mid latüter, a 


- : — 


dee hear of the fn ale our. faid hate  fove- 
reign Lady ; Queen 1 EG th," or "of this p reſent 
«at; Wa all be FOR for the Ys com- 
„ mifioniers, or ah the g greater part of them, 20 to 
commit to ſuch 'w wi 75 17 28 5 te! t lem, 
br the \ greater part of them, hat H de 1052 
© iniber; All{fuch' 25 war per ſons, as ſha Mt) 10 7 
fe "2 We ft a0 ae Ie is en Il, 
* rogateries 28 ſhali be be io miniſtr * F orefaid, 
alſd to Ares their warrants t t 9 ſuch rlon 
— Or perſohs,'a to et 2 br the m0 120 art + — 
_— be thoug t e ppreben Fi W 
e ſuch poiſon in pr pn as "thalf refuſe to. come, and 
« appear bi Wa aforelail," and to bike bim 
* her or the m, 050 the 0 commilhioners,” 'or the 
e greiter part of them | to be examined as ; above 
* ſaid, and upon his, her, 5 their refu fal, to come, 
1 or fob! examined before: the ſai commiſſioners, 
B i afbrefald, to Deine the ſaid: party. ſo refuſing 
to ſuch priſon as the ſaid  comtiiflioners, or the 
* part of them, ſhall © think meet there 
* t0' remain without bail, "or mainpr until fuch 
« time as the ſaid perſon 15 e 8 or to 
% be fWorn to "anſwer before the faid commillion- 
e ers, ſhall ſubmit him, or hbrſetf to the ſald com- 
| © miſhoners, And be by them exzmined, "according 
(th; the true intent of the ſaid ſtatute, and of 24 
VI aq» 1 b 503 4 Hi * TT 
e e eee ee 
Auch Witte LE be, 10 ſent bor, hal Fi ſhe 
e ſuch Colts, and char ges, as the Rr in, 
4. their diſrtetion Gm think fit; 5 "the ſame Charges 
44 bb be N borne, by the creditots of the aid 
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Ot the Bankrupt — -w 
« bankrupt, according to the proportion. of each of oo 
„their ſeveral debts. And if any perſon or perſons, | 
| 4 " oy than the bankrupt, either by ſubornation, 
| <« unlawful * procurement, | ſiniſter perſuaſion, or 
| < means of any others, or by his own act, conſent, 
« or agreement, ſhall wilfully and corruptly com- 
A mix any manner of wilful perjury, by his depo- 
| & ſition to be taken before the ſaid commiſſioners, 
| or the greater part of ther, 4s aforeſaid ; that 
men the party or parties ſo offending, and all 
<and every perſon, and perſons, that ſhall unlaw- | 
« fully, and corruptly procure any ſuch unlawful, Kone 
« wilful, and corrupt perjury, ſhall or may therefore 
4 be indicted in any of the King's Majeſty's courts 
2 of record, and after his or their conviction there 
4 of, ſhall incur ſuch forfeiture, and receive and 
| & ſuffer ſuch pains and puniſhments, as are limited 
by the ſtatute, made concerning perjury in the 
« fifth year of the N of our late nen EN. | 
Ab Queen Ekzabeth,” | | 
e 1 6. 1 A bs 16 Gary 
-« nes, that all and every ſum and ſums of 
4s money, which ſhall be forfeited, by force of this 
«+ « preſent act, ſhall- be ſued for and recovered, by 
> the faid creditors; only, or any of them, that will | 
« ſve for the ſame, by action of debt, bill, plaint, Pier | 
Kor in formation, in any of the King's Majeſty's- | 
{courts of record, and the ſum or ſums of money + <4 
|. | 1 recovered, the charges of ſuit being deducted, | | 
(« ſhalf- be diſtributed, and divided pz bay eur ag. | 
cent of the ſaid creditors. of the bankmupt. "3. 
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RE wy I: 6. 15-16, Be it further enactet, | ; 
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- Mem emen . 


'% happen;hexeaGier,.torbecbrayght againſt any com- 
© anjſioner, authoriſed, by the atpre,made in 1g 
e. for/bankeupts, ' or, any; ather, perſon or pęr - 
"%ſopgshaving outhonity y virtue, or under the 


I + commitfion;. authorizing, the, ſaid, commaſhagers, 


Sor the doing; or enscuting of any matter; by 
force of, he, aid ſtatute, or this: preſent ſtatute. 
4 Tbat the defendant" or defendants, In any ſuch 


ven or ſuit, may plead not guilty,.or otherwiſe 


«juſtify, chat the, act or ching whereof the plaintiff 


Dot i plaintiffs complained, wag done by the autho- 


rien of the: ſaid ac made in che thirteenth of. £1;- 


a zobeth, ar; im this) preſgut act reſpectively, with- 


gut exprefiing, or rehearſal of any other matter or 
© 4:6incumftance contained in either of the ſaid acts, 


and without inforsing him, ot them, to ſhew forth 


Anbeir --commiſhon, authoriaing, the ſaid act or 


E thing, hereunto the plaintiff ſhall, be. admitted 
| e reply, that the defendant did che ſaid fact, ſup- 


e pofed in the declaration of bis on wrong, with- 
outany ſuch gauſo alleggedꝭ by the ſaid defendant ; 


4 wheteupon the iſſue in ſuch action ſhall be joined, 


to be tried by verdict of twelve men, and upon 
- of the trial of that iſſue, the whole Matter to be 


eien on both parties ip evidence, according to 


be very truth, of the ſame ; and if verdict upon 
lacht iſſue, ſhall paſs fox; the defendant, 9005 
rn his coſis:· N 5 


2 Jae. I. c. 19. % 6. After 1 — | 


"Ah benen ball by the ſaid commiſſioners) executing 


<« the ſaid eommiſſiom ar the greater part of them, 


4 be lawfully adjudged ot declared to be a bankrupt, 
be ſald commiſiioners cnecuting ſuch commiſſion, 
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* ſhall have power and danthority, to exainine upon 


4 cath; the wife and wives of all, and every ſuch 
e bankrupt for the fmding out, and] difcovery of 


.© the Eſtate and eſtates, goods, and /cbattels of 
| e 


«diſpoſed of, by ſuch wife or wives, in their on 


e or by their own act or means, or dy 


dunger, and penalty for not coming before the 

A fid ebmrallnöners, or for refuſing to be Nrern 

And Examined or fbr wot difchofing the truth 

* Upon his, of theit 'exdtditititioii'orlexamiinations, a8 

nn und by He Haid för ter laws; or either of them 
i Ateady "made, and provided agaitift=atiy- other 
"pon br perſons in Me cafe 

© a Jae, 1: c. 1. 9, For the better dvien 


4. And diſtribütion of 'the® lands tenements, boredi- | 


„ iments, gods, chättels, and other eſtate of 


tuen bankrüpt, to and actongſt his, or her credi- 


tors. Be it enacted that the cbmmiſhoners or 
© the greater part bf” therm, "(Hill and "nay, exa- 
mine upon cath; or by any other ways or means, 
_ 645 to them ſhall ſeem meet, any perſon or per- 
Abos, for ede Hiiding outz aud diſebver, of the 
2 truth, and certainty of the ſeveral debts due, and 
„ owing to all ſuefl ereditor and creditors, 28 ſhall 


« ſeck relief by ſuch courſe of — to be 


* ſued forth as aforeſaid. NUN 
5 Geo. 2. e. 300 W or 


bankrupts, after any üntgnee or aflignecs, of bis, 


ber, or their eſtate and effects; ſhall be choſen 
5 ee ">appointed; *w/\hbrein after matitioned; 
N , 
a * be, 


any other perſon or perſons,” and that ſhe, | and 
hey, che faid” wife and wives, Hall incur ſuth 


i : 
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P eee 
TW 111; lives; up.uponoeth, for ane: of the people called 8 
. Av ers V upon fvlema affirmations. before one 
Diode daun ok, the. high-Conrt of Chancery, 
eee jukice ef the pegice,, within his 
. 1 raecirggurildiionz, (whichoach;or affirmation, 
5 |, © the are... bareby.. impomered e to adminiſter) onto 2 
buen alfignen or aides te, all hig, berg un their 
TEE 
_____ + *1hyithe meſſenger, ef the fad commithon, or hot 
5 5 ' before delivered, up to the commiſlionersy/br the 
mer park pt: them, and athen, in his, herz or 
heir cullogy, or. poweryand\ diſcayer! ſuch! as 
eee in thecuſtody,jor, pom oh an other perten 
done, iat any wayadrelate toy) or, concern 
ee ortheitieltates or effects, Andall, and 
deem ſuch bankrupt or hanbrupts, not im priſon 
Doo cuſtody, thall, at all times,, after ſuch ſurren- 
1 & DO wa der, as afoteſaid, be at liberty, and is, and are 
FS TOE. hereby required. to attend, ſuch aflignee, or aſ- 
e © ignees, upon every reaſonable notice, in writing, 
or chat purpo&s, given hy ſuch aſſignee. or afii- 
es, unto uch bankrupt or bankrapts; or left 
. for him, ber, or them, at his, her, or their houſe, 

5 . 4 afliſt ſuch afignee or aMlignices, in making out 
eee eee a che ie bankrupt's eee and 
% ˙ w ͤ / 
. 3G. . c. 30. 6. Provided always, and 
OO »ithbelitfiinther"eneBied, thit in cat any bankrupt 


r invcuftedyy/2t the time of ifuing 
ee e raid commilion 43/abtefaid/ and ig will. — 
© dog eee "and fubinit" 40 be einen 
D eee, 


* 


| 1-6 ap bfoughc | before the laid comibiGoners, | and 
8 ene Biagob, | 


— 9 We WR of/thi 48; preg 


+ (hali/e paid our of the-foid baukrupt's' eſtdte nd 
1 But in caſe ſuch! hankrupt is in exegu- 


tion or cannot be brought before the commiſſion- 
Tens that then the acting commiſfibnert, ſhall, from 


2 to time, attend the ſaid banktupt, in priſon 
r or cuſtody, and take his, or her diſcovery, as in 
©®.other (caſes ; and the aſſignees of the ſaid. eſtate, 
hall have power, and are hereby required to ap- 
point ane qt more perſons to attend ſuch bank- 
d  rupt; being in priſon, or in cuſtody, as afbreſaid, 
rom time to time, and to produce to: Me or 
$5, her, his or ber | books, papers, and wiritings, in 
Ls order to prepare his, or her Jaſt diſcovery, and 
examination, according to the directians before- 
e mentioned za copy whereof, the a\bgnees of the ſaid 
- ** eſtate, hall apply for, and the faid bankrupt 
hall dellver to them, or theit onder, ten days 
ay before ſuch, laſt examination/?: ? 
5 Ce, ae. 30. . 16. * And be itfurther enact. 


199; by the authority aſuteſaid that it ſhall and may 


be lawful-to and jor the ſaĩd commiſſioners, or the 
major part of them, to examine; as well by avord of 
— © Mouth an intetraga tories in waitingyall and every 


dan krupt is or ſhall-be awarded, touching u mat- 
Kum eas 10 dhe tada, dealings, eſtate. and ef- 
Iupts, and alle to, examine in the manner fare · 
"I —— ons ens mo 
valid 24; „ miſſioners, * 


_ *' Perſan.andpedions, egainit whom any: commiſſion vf 85 


| = a; or {ts maker garter Wem edubhing 
Fl 5 all-a\tters relating te the-perſony trade; 'dealidys, = 
3 eue, and effects, of all and every much bunkrupt 
1 Dans pankrupto and any act vor acts of bankruptcy 
| _- ____-— _  _Ggommitteddybiing bers onthe und ali te tike 
_ ip duenn er e eee he away 3 
e hall or taken before them as aforeſail 9 — 
<, mination ſo taken down, or reduced into writing, e 
the party eraminediſhall, and ĩs hereby required, . 
: <ito ſigt᷑ and ſubſcribe. And in caſe any ſuch bank! 
K «5, rypt or bankrupte, or other perſon or perſons, 
4 ſhall reſuſe to anſwer, or ſnall not fully anſwer, to 
8 ©, the ſatisfu con of che cammiſſianers,: or dhe ma- 
2 D jo part af them, law fuß queſtions put to him, e 
* het, or them, by the ſaid commiſſionets, or the 
major part of them, 28 welt by word of mbuth, as 
dy interrogatories inavritingg ur ſuall refuſe to ſign 
Land ſubſeribe his, ber, ot their examination, ſo 
+, taken down or reduced into writing as aforeſaid,” 
not haying; a reuſonable ohjection either to the 
wording thereof, ar otherwiſe, to he allowed by the 
+ aid commiſſioners}, it) ſhall pad may be lawful to 
e and for the laid; comiſſinners, or the majot part 
Hofthem, by avarrant under their hands and eas, 
{40 cominithans bergan them to ſu cht priſoa anfthe Ih 
1 | +4 ajdcommiſhoners; or the aaajor partlof them, ſball |; 
__ | _ » Athialt fry thare torremiainowithout baihof min: 
cine until fich ane us ſuch i perſum er perfüns⁵³⁵ 
ail beit him ders ar theniſelyesy tor thoidfaid 
___ 6-gammillioners, and: ſulb unſwer make to: the ſatiſ- 
| 4 faction ofthe ſaid aommiſſionęra, toll ſuch queſ- 
. tions as ſua ll be put tahim, ber: on them, as afote- = 
f | - aha es F 5 * 
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| ination 46 
width; and fabſeriberſach examination" as 
© aforeſaidyiaccondiag to the true intent aitd/mean- 
Ving aſakis act. 1 fl 
| hte 30. 1 previded plwaysy That 
Fin caſe b perſon or perſans ſhall be comminted 
Icy the ſaid commiſſionera for: refuſing to anſwer, 
4 f, not fully anſwering,/ any queſtion. or queſtiont 
ut ta him, hen ar them, hy che ſaid eommiſſion 
Ders, bycord of mouth, or om interrogatories; that 
A the nid cominiflioners_ ſhall in their wurrant of 
<pommitivent ſpecify ſuch queſtion or queſtions:?* 
. 3 G 30, 18. „ Provided allo, That in 
enſe any perſon or perſons; committed by the 
commiſſioners würrant, by virtue of this er any 
< other acts, now in foto concerning bank- 
_ <«rupts,. ſhall bring any babeat corpus, in order 
n from any ſuch commitment, and 
on the return of anꝝ ſuch habrar corpus, there thalt 
| « appeat-any. ſuch inſufficieney whatſdever in the 
„ form of the warrant, whereby ſuch perſon” was 
committed, by reaſon whereof the party might be 
« diſcharged of ich commitment ; that then it nal 
and may be awful for the court or judge before 
hom ſuch party ſhall 'bo' f6-brought by: habeas = 
< corpus as aforeſaid, and ſuch court or judge ſhall, 
and is hereby required by rule, order or wurrant, 
etc ct ſuch petſon or perſons to the fame pri- 
« fon; thert to remain as aforeſaid, until he, hey or 
they ſhall canſorm us aforeſaid unleſs it ſhall be 
made appegt to ſuch court vr judge by the party 
edmmitted, that hes ſhe, or they have fully an- 
5 «c{weret all''lawful queſtions: put to him hei, bt” 
L.., : AYE oommillionzrs 3 "or in caſe ſuch 
* "perſon 


is | oceans eee +. 


400 s Oc HAS für- nor Hguing Wis, ber, 
their eummnatlon, unleſs e uulb appear to fach 
| 1 court or judge, that the party fo b tted hid a 
Ry . gobd And füftefenk feat for refuſing to gn the 
. falle. AHG in Hr ny Bader or Keeper of uny 
prifon to hem any ſuch dünkerupt ar banterupts, 

u perſöt ör pertons Want be T6 ebinthitted a8 afbre- 
e Ke, — fuffer ſuch banlrupt er bank. 

bs... 1 50 125 to fee from ſueh pri- 

hy 15 rt pole $hit the Walls or doors ofthe faid. IY 
15 bay: Un w, br they mall be düfy di. | 
10 51 ec 48 Holla, Fong to or Keeper ſhall 
3 Ae bit BRERES; being aby conte by fie - 
1 TER weit of b A RTE Gp, feoffeft five Hundred pounds 
1 eee wotzey Gr per Bytin; för th ue of 
| 8 . the ereditbts bf fen vätdtopt er * 
5 Et. . . J. K chen Meng be Ir freer" en- 
, Tin che gabe or Keeper vf Web priforr as 
e Wan, deen or Any pero or per- 
4 for being Ye FP t reuters of ſuch bankrupt, 
"os ant proved WS," Her, br their debt under 


Ae OM AU a roduug u certtfcate 
: wh if MEET under the ban of the ald commfmoners, 
7 Ort © ma Sf kt 0 Gin wt ach wm bn 
| „ J are Teq tired to "give Fun) Förtk with 
1 "produce ce he te HY rlon br pelcbts, e com- 
e f V 
Q Hors requell in net the Tame 1 Ae fuch'ga6ler | 
Ls or keeper of ſuch. priſon "Thall refuſe to ew, or |, 
| Wh. Thalf o each prodyce ſoch perſon dr perſons, 
2 488 nmitted As” 1 15 nd being In bis actual 
111 1 at Sel Hoe ch requeſt; to fuch cre- 
er 7 credit! ua e requbMidg to 


Hun 
« ſee 
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. — — — 
r PTT 


«lee ſuch-parſon or perſons committed. as aforeſaid, 
e ſuch gagler. aud keeper of ſuch priſon ſhall forfeit 
<< for ſuch his wilful refuſal or neglect, the ſum of 
one hundred: pounds of lawful money of Great, Bri- 
* tain, | for the ule of the oreditors of ſugh hankrupt 
pr. bankrupts, to be recovered  by,aRtion, of debt 
in any of his Majeſty's ceurts of record at i- 
5 minſier, in the name —— greditor or 
#*:creditors. requeſting ſuch, ght of ſuch priſoners.” 
3. Ar 6 30. , And be it 1 enact · 
ede by the augbority afgreſaid, That all and every | 
v perſan and, perſons, ho ſhall at any, time after | 
„„the time allowed to ſuch bankrupt to ſurrender 
$ and conform as aforeſaid, voluntarily come and 
 ;make, diſcovery of any: part of ſuch  bankrupt's 
te eſtate, not befor come tg the knowledge: of che 
4 aſfgnees, either tö che ſaid afſignees, or to the {aid | 
_ « commiſioners authoriſed as dt ſaid, or the ma- 
. jor part of chem, ſhall be allowed ve pounds er 
ttt ann, and ſuch; further, and other reward as the - 
- $:abigages, and, the mejor part of the creditors, in 
e value preſent, at any meeting of the ereditors ſhall 
Fkuthink ft tothe paid out of he nett proceed of ſuch. 
Sbankruptr's eſtate, Which, mall be. recovered, on 
Gch diſcovery, which ſhall be paid, zo the perlen 
_..%-or. perſons ſo diſcovering ibe ſame, bythe, aſignee 
..'$:0r-aflignees of ſuch bankrupt's eſtate, and the alßg· 
| det or-afſignoes," ſhall be allowed haart in - 
10 << .apdounts}!)) +1 Huch 5) eq #595) To) 2 J ; | 
5 Geo. . % B96 ſo 21+ /if And for .the better dif 
|: $ c0very of the eſtate of a dankrupt, be it enadled 
bye authority aforeſaid, * all-and eycrypers = 
& ene haye accepied a =Y 
vo 8: R 3 


OLI 
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© teuſtior-truſts;-andvſhill wilfully eonreel, ry pro- 
_ te any eftate; rea} or: perſonal, or of any perſfdiror 
 4perfons/beeoming bankrupt” as aforeſaid; from his, 

Aber oteheir ereditbrsg dd ſhall mot wituin forty” 

eee aden alter wen commiliondhalliifur 
| « forth;/andonoticethereof be given in the London 

une diſev ver and diſcloſe ſuch truſt and! eſtate = 

; 5 in writingyto-vneprimore of the commiſfioners:of 

%-afignee-of-ſoch bankrupt or bankfupt ale ſtate, and 

*likewiſe ſubmiĩt him :or herſelf to be examined by | Us 
_ % che commilbonersy iqand by -therfaid-commiſſion | 

**-authort{ed; or: thema partiofichemy if thereuns 

to Tequized,- and mulydiſeave the ſame, ſhall or- 

geit che ſum of ons hund tod / pounds: of layful ma- 

*5 ney oft Brita nd>doubleitht value of the 

d eſtate ti ther ral or perfonal- concealed; to and 

oafort the uſe and hene ſit uf thefaid:creditors; to be 
| r reeberod by action ef dvbt in any of his Majelly's 
__ *wodtft6 of record at Wfnli/ery in thername of 
Ache aſſignee of aſſignees of the ſuid om mmiſſioners, 
4 party tt oben length ged.» 
Seb 2. er gb Rigg. 8 Proifdedativaysy ud 
» be git encted by: the*wuthorivy © afoteſsid; That 

5: after ſuch bankrupt orbunkrupts ſhall wave obtain - 

eo his, her or thetrcertificate; and tho ſame ſhallbe 1 
dul y rbafirmed as herpin is mentioned, every dcr | 
bantrupt bt banktüptb (hall ang is and ure hereby | 
oöbliged to git His, Berz br thelr attenllanee up 

every Rafondble notice in witting; to be given to 

nm, her or tenz or to V left at hib, ber or their 

„ e bg the Allignee or | 
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— or aflignees offach banktupt's 
& eftite;; inc order, to make up, acdhjuſt or ſettle 
any account ot accounts between ſueh bankrupt 
dor dankrupts, or any debtor to or creditor of ſuch” 
6, bankript's-eſtate; or to attend any court or counts? 
df tecord, in order to e examined, touching 
the ſame, or ſor ſuchi other buſineis which ſuch- 
daſſignet or aſſignees ſhall judge neceſſary for get + 
ting in the ſaid bankruptis eſlate and eſfects for the 
cbeneſit of his} her, or their creditors, fur which 
A ud attendauee che bankrupt ſhall be allowed and 
paid the ſum of two ſhillings and ſinpence per 
dem, dy ſuch aſſignee or aſſignees, out of the 
e dbankrupt's eſtate. And in caſe ſuch bankrupt or > 
. 4/bankrupts ſhalb neglect or refuſe to attend, r fon 
«ſuch attendance ſhall refuſe to aſſiſt in ſuch: di- a 
d covery without; good and fufficient eauſe to be 
ſbeyyn to the commiſſioners, or to the major part 
«of them, ſor ſuch dis, het or their, neglect or re- 
es fuſal tobe by them allowed as ſufficient, ſuch, aſ- 
 +-fignee; or, aſſignees making due proof thereof up- 
on oath, or, being of the people called * 
d upon, ſales. afficmation before the ſaid commiſ- 
e ſioners authorized. as-afarcſaig,.or the mejor part of 
them z the [lard commiſſioners, or the major part 
| Ss. them are bereby...impowered and required 
| to iſſue à warrant: or warrants directed to ſuch 
| + perſon or perſans as they ſhall think proper for ap- 
_ « prahending ſuch bankrupt, or bankrupts, and him, 
Zentren te commit. to the county, goal, there 
« to,remaiy in colt cuſtody without, bail, or Wan- 
« priſe; until he, ſhe or they ſhall, duly conform | 
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lende 4 thortfe@as aforofd tand be by the fuid cammic- 
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<ſongiszoortheoſpeciadiorder:of the (Lord) Ch 
_<< eee Lord Keeper, or commiſſioners ſor the. 
* eutedy of d Great Sea bof Ereut B;-ita for he 
nne being or-otherwiſes by due courſs'of hu. 
<< difctiapged and uu Rgasler ot he eper of ſuch pri- 
_ '< forty whichifaid bankrupt? or bankrupts hall be 
e © gommittedgvicihereby; required to keepsſuchypors' 
< ſomor perſons in cloſe cuſtody within the walls f 
e thadaithprifon} until he fhe or they be duly dif 1 - 
t charged av aſarelald under che paina and penalties 
before mentioned for fur gaoler or keeper ſuf- 
„ fering-:ſuch/ priſdners dommitted, purſuant to this 
_ << aftpoicefeapsamd g t lg 
$ Will, 46. NN Ig” 
_ Sonni, dot they hat Power to Calf verde wem 
end: Pete ts ve rammen on Sith; ker "the dito ty | 
ok 8 of this bankröpt's eſtate and effects; And if fuch per- 
peflons, upon examination, did not Miele che Role 
truly of fuch things 'Eonterning Which © they would 1 
be cKamfned, or if they denied to ſwear; then Tuch 
5 were tõ ſorſeit double the value of the goods 
and debts by them coHicealed, * SOD nf rk 
The fatute'Y Fac. 1. 1. K 15. gwes tie commim- * 
CAS powerts coitimit perſons refüſing ta de Won, 
and wake anfeer touching the” bankrupt's eee | 
and effects: "this power 1s adopted by 1 8 ute 
48 5 . . 1 17. and by the 5 G. 2. envi 
Ex parte James. The. wife of a. bankrupt” dt . ae 10 
> P, WI again her. Kkſband touching, his bankfuptey, "for 
ſhe by the common law, eanngt be à witneſs för or 
X . ber buſband'; and | though che former ſtatute 
SD 21 Far. 


—— eas: Brawl. 47. 
the wife touching any concealments of the gopds, e 
fects or eſtate of the bankrupt, yet neither does that Z 
or apy-othes ſtatute extend to æxamining the bank» | 
rupt's wife touching his bankruptcy, er Whether 
he bad committed anꝝ act oſ bankruptcy, and how 
or when he became a banktupt- And the com- 
 mifgiogers having committed the bankrupt's wie 24 
af che bankrupt, as to diſcouet the time and man- 
ner af his bankruptcy; the Lord Chancellor aid, 
as one of the rraſuns for committing the wife, was 
for · her not diſrovexing how and when her:huſband - 
was a bankrupt, and ſhe being do Sontinu in pris 
fon till ſhe; ſhould make this diſcover y the commit - 4 du 
ment is illegal, nee 49,06 diſcherged, 
which, vas accordingly done. 
| The commiſiongrs may. examine the dankrapt, Expans 
chough ſuch examination will ſubhject him to penal - „ 


| ties, as in the caſe of, ſmuggling. but that is no 


reaſon, why the commiſion ſhould not proceed, for 
if the bankrupt has an odjection to the qugſtion, he 
moſt. demur to the interrogatories, and the Lord 
Chancellor will judge of the queſtjon upon wins... 
tion; ox if the bankrupt- refuſes to anſwer/anp.ques — = 
tion, and the commiſſioners, commit him, and tho 
| delinquent, brings an ; habeas corpus, the -queſtion 43 284 
muſt bei ſet forth particularly in the return to the 
babeas car pus, that the judges may, judge whether it 
was.a/lawful queſtion or no. Walls | 
- The\\commyioners examination. of the barikrupt Bun lia 
is not confined to be Mithin the time limited for 
the ban krups to come in and ſurrender, and ſuhmit 
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83 . 
remdar within the-howted. time, and he mult ſubmit 
Within t he examined from time 
to tima, and he mull; upon his examination, diſcloſo 
and diſcover and deliuer up his eſtate and effects j but 
the act d oo not neguiro / his examination to be full 
and perfeſtand completedowithin the limited time 


vn is it proper that. it, ſhould hei 16, ſor 2 man's, 


27 49.4902 


Ny 1 ys t 


hens 


memory may fail him at. one time, and be refreſhed ; | 
at 3 or his firſt aner may he equivocal, 
57 itt noftSup 9% torr ef 1nd © 
-payer.of the-commiſſioners, is general, and 
wot ſimited to the c of time given to the 
bankrupt to come in. hohnofent io HHH 
- The laſt examination wichin the limited time is 
material. indeed to the bankrupt himſelf, (becauſe 
he cannot afterwards contradict himſelſ) but he may 
de compelled by the gommiſſioners to make further. 
_ anſwer;aftor (that. time. The bankrupt may omit 
to came in till the; very laſt miputs of the time 3 
and if be: den- ſurrenders and, ſubmits to be exa · 
mined, this will ſave. bis felony ; but it may be ab- 


aulutely impoſible os him to make a, ful diſcovery: 


and diſcloſure of his eſtate and effects, ar, to gi vs full 
apſwers to proper queſtions within, this ſnace of, 


time, u M oi bers zovig act bs „i obe mitt 
c bg ſtstute, a Jer. du c. IS Lequiles there ſhould: 


be interrogatosies-exhibited: for the bankeupt's 10x», 
amination> hut this: is altered by:theris G A. c 304: 
_ which, enads, that the bankrupt! ſhall answer all; 
qdueſtions put dy the cammiſſionets, as well by word 
he e omg . r ade de 

7 dan | ' 1 Tee . 
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Ot the Bantu aa Anm — 22g 
The Lord Obantettor refuſtd"to nme vie order 2 
get g perten um moseg by dne echte ieder ed be 
examined, touching the bankrupt's effect, ſhould 
have a copy of the intetrogatories und time to pred 
pate Ritnfelf for his exa minton bins 
Afea banrupt in his anſwers to bis examination; 
wilt ſwear fully and roundly, the corimidioters B. R. 
cannot commit him, #ItHough' they rtisydilbelieve 
it; for it is one ching, whether che ahſWer ls trug 
ald another whether it de füffteient! 2907008 28 
But it is not every queſtion that requires" 4 
fitive and abſolute #nfwer j for where' the natur of 
| the ciſe ſeems to admit? a FfeaſonibleProbabllity'sF 
forgetfulneſs or inattention, the bankrupt may 9255 
ſwer aedording to his reeollectiom or belief; - 
RNecbllection is Knowledge; and muſt agp end 
letouſneſß ; but in ſome eaſes, 0 traces of f fact , wut (27. 
remain im a mans memory; whereby be can recols 
leck the fac; it is pofiible, he may have lk M 
| kndedye of it; and if Be bas, he cam ofly unfwer, 
that he doth not xn. or cunnot recollect the fick. 
Aman muy recollect to a certain degree; and though 
be eunnot recolleck at ohetiineg he muy at another; 
ind iff one cannbt fecollect yet he may believe he 
did à certain fact, betauſr thother tells Him he "ſaw 
- bim do it, and he gives credit to ſuch afſertivil | 
from d perfor of vetacity,” 80 in cburts f jultice, 4 =: - 
. where z'nain' ſweats he neither recollects or believes; 
_ that he did ſueh 4 fact; oer that he didy e noe 
do fueh U ful vs the ben of his/knowledpe; remem- 
brunee und belief, It is bert An full anſwer -. N 
{eg WIG e W 
111 th . 
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2 | Vo-ſubſcritied-bis nme as n witneſs 
Weste das 7800 Sant ſpear poſitively, that be 
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e 2 he puid fuch u vill 
By af art hg. and he znſwen; he euntzot 
del, but 8 Watt daf "Iforhlt km, br his 
books, Way be ot, 'and” his" clerks gone . 
60 n Miel] ig an Yooking fits bit books be ſees 
*. da wand -Sirug Bf dis Cloths, "that "the 
appeats'$0 be paid by esd or notes, be then 
weis te his eller 'nceordingly:* | — 
beet be” dealt or - deſtroyed,” d 10 
#; or gone, aud he then W . 
| "up 46. not kgow whether the bill was paid* by 
rut or ates, his anſwer is full, and ought to be 
taken as ſatisſactory So a metchant buying many 
" g60ds* may have forgot, and cannöt recalled or be 
1 to ſwear whether he bought a certain particu- 
ier pascel and fort of goods by bimſelf or broker. 


MI , 
Millers caſe: Ties upon an ckaminhsion to find cut ubcyher two 
3 Black. 367. Pales of ſülk wores et Mete not the property oſ dye, 


the bankrupt; Several queſtions were put to Maar. 
Fut, d you. purchaſe by x broker, the two, hates 
"of fk? His anfiver was, 1'cannot'/peſnively:zecol- 
—— W qt 8 broker) ar nat. 
ſecond wn, Cun you form any heli 
whether you” bought them, by —— 
-Hbaofwat was, I ſhould rather believe, lobought 
e The *bird — 


OY 


rte ieee Giniiipaitzhi $66. = 3 = 


or os de you believe; you bought the two bales of 
filr by u broker? Hig (anſwer. was, I catihot'gine 
any other anſwetz (that 38 to ſay) than [have now 
_ given,” vis. I candot palifively recollect, Me. but 
rather believe, Ec. The queſtion, Whether 


them bp//a-broker,/ you mean, /that. you do believe, 


che two bales, of fill; were bought by x broker, "ot = 


ueber you mean to fay, you 80 believe chat the Gijd 
Wo, bales, of fil Were ner beughe by 4 (broker? 
Miller eofuled e auler le bub queſtion. { 
The court obſerv ing, that it wa unneceſſt e 
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16iging'to = debtor of his, which dane t 


from him wichout an on ut law or hill iprequity, 
it is very hard. it ſhould: not; he conſidered a mutaal 


2 Ven. Gy, 


 Etedity Lord Cuper's apinioa in emairinalt u- Au. 


calſe plaialy fayours the idea of extending ig St 


den ai the dend . mutual, eredity?ox-he legked —o + os 
Ex 2 = 
9 45 F 


bon the-jewels: payrined, and notes, gen 25 4,407 
can, current between the. e eee 
nertfore in . eaſe where My... Norton Nichols 
doerroed of Deeus che ſum of 500 4, for, which be 
Ss A note of hand, and afterwards; he ſent him 
' Git Bales of : cloth; to paclæ and: preſs c Jombt time 


after Nichols paid Hin part of the 300 1% nod in- 


tereſt ſor the remaindet aud then aſd him ihe = 


Llined, and then - the fold note was (delivered, up- 


and a new one given Sor.ghe \remainder. 1, Before 


che remgindet was paid, and. before the, fix. halen 
vere takem out of the petitioner's cuſtody Nichols bo- 
came a bankrupt i.. 
Loetd Herdwichs'faid;-that-if there: had bern ne 
bankruptey in an action for theſe. goods, «the debt 
 could;.nat-have been ſet off, yet as the clauſe of 
. mutual credit has been extended, he thought the 


«aſe, might come within that rule, eſpecially, as chere 


is an account between, the parties, on the one. Jade. 
of 190. due for, packing, fc. and on the other lace, 
much about the ſame ſum, due to the hankrupt 
ate for wine. muD Gr) Fi Wi ba 
A company, incorporated, by cha rtf; a. a 
paxliament, cannot prevent the agnecs. of a bank- 


rupt. 
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adn jolt the-ficek- of cach/ member" t©'facizfy the debts, | 


| they ould" vive" ro the cnmpany, it would make 5 
56>; — 5 


mn eee ieee dee his vill againft 
| the Hudfen's- NC, Wap HERE 
um ie ne flock. "The Company infifted that 

Sir Wye Buaxs was Ger banker, and greatly in- 
dedted' to them;and that they had 8 bye- law to ſub- 
| jotÞ tho bock ef each momiber to Weh the debts 
be ſhould" owe to'the Company; and they alſo in- 
$64 upon We clavſe in "the bankrupt 365, which 
© dires" the commiſſioners to Kite the account be- 
| eween” mutual dealers. And therefore, that they 


Ee 3 e ke we et tw, 


Where — ure — — 00 wi 
. agen fact D 17113 
„„ M00 8 
R vivingExteterix of her huſband; to whom Chureband 
29G one Owen had given a bond forpayment of a fum of 
Church one of the obligors died, and Mrs.” 
| Bifbep was indebte& upon her own private account 

| Ou who was become u bankrupt, | 
Lord Chancellor would nos permic be BO bs 
2 257550 t oF the joint bond which flic had as executrix, 
1 | av; 236% þ 1 4430g% . 4 an Anne din 
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| Dr bitd ar Efe &. 
e chere was Po mut 6 
; pafties and ik che court of f Chancery” wanton go” - 
Ats Mquiries of this fort, a an account wit de en | . 
of the teſtator's whole eſtate, till. it was" ſeen if 
het Wis 2 Turplus' fo'as thereoue to: make 8 ſet- 
Olk. And another Eonſe quence would ariſe, it is 
* fin doubtful EET, can take a zaſidue. 
bich might deaw on ipfigitg e; l 
e ald el of i i e like * 3 — * th nech 
> Mariiral equify'i is meh in ns of lieoggſo.that 
urth, bf Juſtee have, always leaned that ways, as 
"Fir "Is Was. ebnen With poſitiye la. Tbey wil 
therefore imply 2c a contract of lien from the general 
"Witte 'of trale. or or from the, nature of the.partieu- 
I mode of dealing between the parties 8 
here be bas adled as facdor for another: ry 
ches li dur Kade is conſtrued to be a pledge. 3 
4 But a miller Eannot retain.corn. ot other, debts Ex parts N 
"had the price e A Ayer, but for che 7 
"pe fice'of dying.” . les 23 ets 6" > v7 on gy 
"_ "And Kas peiſen having by 2 parts with — 4. 
moſt poſſeifion of the property, his lien is gone and 
he reingins an che fagting of .commen creditors. 4 
A Where a: perſon: who: had repaigtdia ing be- sbs 
ging to a bankrupt, inſiſted upon 2 ſpevifilien . 
EN ip” far the repairs, and that he ſhould not 
5. e to prove it as a debt under the commil- . 
* , notwithſtanding after the ſhip had deen per- 
it was delivered to the bankrupt... er 
ut 1 did Hardwicke was of opinion, he bud no 
ace under the general law of ther to te- 
tain," an Air decanſe it ie out ef h p 
* though the law of Holland gives a per- 
Ws * bon 
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5 „ la addons brought by. the afer 
— 7 becomes moral er 


gnees, it quency 


* eee 
j 8 * 0 * and a Ba were taken and fold-by 
e en The defentiant fill continued in pri- 
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or the:coammiſfien Hlued;/'the: ſhes 

- riffs officer had paid the money to the plaintift, 

Tha Ai x 7 AE. by the officer, - though there 
 appeared-(ome-ſuſpicious; circumſtancts Nude og 

Won chie che motion; was,} chimged;; and -the' 

3 court vv nrayed to direct an iſſue to try whether 

te mene was e he FRAME bofore! | 
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tage by we regular cdürſe of law, 2 fhould not 
obtain it upon mot'io n 
The legal effect of an act of 


- 


"A 
weny : 1122 328. 


mitte by u trader, is to put it in the power of the 


 cottniifieners' to diveſt the property of the bank- 


rupt by relation, which" may go back to a” 4 
gengeh of time, amd avoids" all acts done by the 


Vankrupt, without regard to the fairneſt or fraud of 


them. 80 chat 2 ale of goods by tHe ballkrupt, 


after the act of bankruptey committed is 4 faule of 


de agnes phopetty; tet which they "nity miii- 


tain ober. And it is the fathe ts to the payment 


of money; but the rig 
#ehxed By the legiftutt 


ur ef this rule Has been 
, whereby it is provided, 


ant de relatloh er the Ac ür bankrupte wall übt 


ruſt dd paid his debt to the bankrupt after the 


AK tend, or to, puremnferd for ville" con- C. 14. 
faerutib, une the conHDh is furd "out within . | 


is 


4>ri4 2 


. 


entend᷑ to the prejudice Gf atiy debtor of the bak. 


five years after the bankruptcy, or to+ payments ts 
bond f, made by the bankrupt in the Tri of trade 


wittdutThowing of ft. 
Te reiten 25 not. my avoid . "pA 


Tal" a8 dhe by the bunkrupt, ſüch 4s Judg- 
men; ſo the if exeeutidn is ke eu ad 


sDcontlited upon 1 judgment before; ttikt execu- 6 


tie ee nd let afl: 


reſcinding every contract made or completed alter 
che act of bankruptcy, büt Al 408 on record, and 


e een of property by act of lu Has 


che lv opedktien at au uequiſitio by the act of 


the party; if it be completed before the uc of 


r 
otherwiſe. 


an eee, 
„ 2 43 — — bythe cm- 
3 x Mick. 68. 5 The ſheriff who executes e facies pon the 

. mitted, 3 the. iſſuing. of the commiſſion, 
4 00 e treipalſes, but che affignees may maintain 
weint bis. 
6. 3 an on of eue det te br 


ht, for goods old by chem 64 th ger EA 20 
5 IL |. Jt appeared that. on the. 4th. of, December, 1753, 
Jelri, became 4 bankrupt, on the 5th Decgnber 
5511 Rp che judgment was entered againſt him by Godfrey, 
dei ii in way: expouted che | ſame, day. 
Os. dhe zen December,j the commiſſion, was. taken 

out, and the ſame day an aſignment was made. 
„„One a8th of December the herifft fold che goods; 
3 20d on;the; 20th; January returnedithat they had le- 
_— . ' | -vied.the-money., . x Marion t TT, 2 LEE n. | 
The court. beld, the,,connerſion;. or act of 

"ile clearly wrong; * trover uns main- 
5 | _ Hinable by is, A And chat the ſaying of | 

| ord, Holt, < that no. ation will, lie againſt 
8 = the en bing, under proceſs, but ſolely 
. « againſt, che  yendee,” was a mere obiter; note 
8 .d“ | taken at niſi prius by Lord RNaymend, when 2 
very young man, and ſeems to have been colla- 
teral to the caſe in hand z which turned upon a 
ſuppoſed cal on, between the plaintiff and defend- | 
ant, as may be conjectured from the ſourth reſo- 
. a L it $M £11 | 
„ hovSigaes, Tore : booy ei n Cee 


ot Kutte it Law, Ke. 


It is true, chat formerly this ſeems to have been 

2 litigated point, and much doubt was entertained 
upon the ſubject, whether an officer executing wwe 
proceſs of the court is not fo far juſtified thereby; 
av not to be ſubject to an action of any kind. ' 
As where J. S. committed an act of bankruptcy 
© on the bth Fune. On the ich June J. P. ſued 
a fieri facias teſted the 4th Fine, but really ſued out 
we rTth June, and by virtue thereof, the ſheriff =» 
took the goods, and afterwards a commiſſion of ES 
 batikeuptcy was fued, aid che goods * aligned sea 
by the ' commiſſioners. © The court held that tobe 
taking 'by the ſheriff was lawful by virtue of the 
writ, and that the iſſue was found for him; for he, 
being an officer, was obliged to execute the writ, 
and could not know:of the eee _ 
?! IN k-th 

All the reports of this caſe eee wn be 
Philips v © Thompſon it is ſaid, that the caſe of Bailey 
v. Bunning, was reſolved only in excuſe of the ſhe- 
_ Tiff, and not that the goods were bound by the de- 


_ Jivery of the writ, And ae RE TON n 
ae eee eee, 


ren 


„ Comb. 
6rigly, upon making the afficers: who: had good au- 3 


„ e e e 15 

relation. | 3 

"© »Notiffereatocurbe ha 66 Galea Timbrel ; 

tte under-ſheriff, and where the officer ads fairly, > ee. 
and is under real difficulties how to conduct himſelf, 

he court will endeavour to help him as far as poſ- 

Aale but where he bas acted diſhoneſtiy, the court 


TS.” will 


3 Lev, 192. f 


; bound by the covenants to maintain his : apprentice, 
ka and inſtruct bim in the trade; and it would be un- 
Teaſonable to depriye bim of the moge) which was 


Siven e ee en 


Ot Site at dh, 8e | 
Ain igt and bin, by. caking-aotise in a collateral 


way, of a commiſſion of bankruptcy, 


| Where a trader r 
in priſon for two months, it relates to. the firſt 
y of bia ſurrender, en ene all nume: 


2 diate tranſactions, ' 


Payment of money by a father, on putting out his 


bon apprentice, has been held. good againſt the al- 


ſignees, though g ſecret. act of bankruptcy had n 
committed ſome time before,  _. 

Thus, in an action of grever for 120/. the caſe 1 Was, 
that Pertman, 2. galdſmith, baring committed an 
26 of bankruptey in 1673, Kept on his trade ; aud 
in 1677, bound his ſon apprentice to another gold- 
ſmith, and paid with him 120 1 a uſual ſum given 


in ſuch caſes 3 and afterwards in 1769, a commiſq- 
fion of bankrupt was ſued out againſt Portman, and 


he was found bankrupt :; and the 1201. was aſſigned 


by be commiſfoners to the plaintiff, as the monty 


of Portman in the hands of Fowle. And the whole 
court were of opinion, chis money was not aſſign- 


able; being paid ſo long before the commiſſion, when 
LEES neither: he himſelf, nor no one elſe, ſuſpected his be- 


coming bankrupt; alſo, the money is paid to put his 


ſion öppfentiee to the ſame trade which: his fagher 


uſed; and was he uſual um given in ſuch caſes; ſo 
that no fraud can be intended; and the maſter is 
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A purchaſeyfor a valuable ume withou: 
notice of an act of bankruptcy, ſhall not be obliged 
in equity to diſcoyer any thing that may tend to de- 
prive him of a legal title; but every advantage ſhall 


be/left him to defend Pienlell. Indeed where a com- 


miſſſon is actually taken out, the (caſe is very diffe- 
rent, becauſe that is a pubke act, which all are bound 
to notice; but an act of — WP 
cret as to be impoſſible to be kes. Aa 
T Therefore; upon a bill filed eint ard und 
others, to ſet aſide ſeveral cogyeyances which Marui 
and the other defendants in truſt for him, had ob- 
tained of Ten, after bis bankruptcy, and alſo 


Forrel 6g, 


+ 


without any conſideration. ' The defendant Ward, 


' pleaded himſelf a purchaſer” for a valuable conſidera- 


tion of all the eſtates in queſtion; and alſo that he 


had no notice of Tyſen's being a trader, or of his 


| having committed any act of bankruptcy. 
Lord Talbot ſaid, that Ward, having the legal 


|  eftate in him, ſhall by that be protected for ſo much 


as he really and bond fide paid Ty/ſen before notice of 
Tyſſen's bankruptcy and directed an iſſue upon the 
point of notice, &c. 8 

' $0. where James Bodin kater, on 1ſt May, 1701, 
committed an act of bankruptcy, although he after- 
wards paid many thouſand pounds, and appeared 
publickly on the Exchange; and aſterwards, on the 
iſt December, 1505, made a ſettlement on the ** 


fendant his ſon, on his marriage. 
"The ſettlement was thus: James Bodington had, 


on his own inarriage, ſettled houſes, in Laie en 


Joſeph and Peter Groy, in truſt, to ſecure 20000. to 
by wiſe, if he ſurvived; and now reciting that ſet- 


* 74 tlement, - 
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-tlement,. with the privity of the Grays, who were 
parties to it, he aſſigns all his eſtate, right, title, and 
intereſt, to the wife's relations, for the benefit 


Hir for life, and of his wife for life, (-e. 
The plaintiff, being the affignee under a ſtatute 
ef bankrupt taken out againſt Bedington, the queſtion 


was, whether a court of equity would decree. the 


Ora to aſſign the term to the plaintiff, or ſuffer it 
do rell in them to protect the ſettlement. 0 
Lord Chancellor ſaid, he took it to be the rule in 


cue, chat where a man is a purchaſer without no- 


tice, be ſhall not be annoyed in equity, not only 


where he has a prior legal eſtate, but where he has 


a better. title or right to call for 


the legal eſtate than 


the. other. And therefore diſmiſſed the bill, n 
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2 188 1 


enacted, That no diſcovery. upon oath, or 


« ſolemn affirmation, to be made by. any bankrupt 


F ene, of his, ber, or their eſtate and ef- 
« fects, purſuant to this act, fhall intitle ſuch bank; 


N 


rxupt or bankrupts to the benefits allowed. by this 


es act, unleſs the commiſſioners authorized, by ſuch 
4 commiſlion, or the major, part of them, ſhall, in 


. - «writing under their hands and ſeals, certify to the 
Lord Chancellor, or Lord Keeper, or Commiſ- 
« ſionets for the cuſtody of the Great, Seal of Great 


Britain for the time being, that ſuch bankrupt.ov \ 


e bankrupts, hath, or have made a full diſegverꝶ of 
4 his or hex eſtate and effects, and in all things con- 


4 formed himſelf, herſelf, or themſelves, according 
„io the. ire tions ef this. act, and that, there den 


< not appeat to them any reaſon, to doubt. of the 
& truth of ſuch diſcovery, or that the ſame is not a full 
| « diſcovery of all ſuch bankrupt's eſtate and effeds z, 


40 and unleſs four parts in five in number and value 
40 « ofthe creditors of ſuch bankrupt or bankrupts who. 


ſhall be creditors for not leſs than twenty, pounds 


© reſpectiyely, and who ſhall have duly proved their 
6 debts under ſuch commiſſion, or ſome other perſon, 


| 40 by them reſpectively duly authorized thereunto, 


; « ſhall ſign ſuch certificate, and teſtify their conſent 


& to ſuch allowance and certificate, and to the ſaid, 
4 « bankrupt: $ diſcharge, i in purſuance id this act, to 
* e 


N. 1d 


8 30. J 10. Ps bor = 


"Of the Certificate. 


2 be \alſs certified.by ugh commiſſioners ; but the 
4 ſaid commiſſioners ſhall not certify the ſame, til! 
they ſhall have proof by affidavit or affirmation, in 
* writing, of doch creditors, or of the perſon b7 
< them reſpectively authorized for that purpoſe, 

_ «ſpying the faid certificate, and of the power and 

_  « authofity by which any perſon' 21) be authorized 

* by apy creditor to ſign ſuch certificate for” any 6 


_ "Creditors ; "which afhdzvit r affirmation, togetber 


«ith tuch Warrant or authority t6 fign, ſhall be laid 


8 '® before the Lord High Chancellor, Lord Keeper, 


or Coththiffioners of the Great Seal, with the ſaid 
| © cortificate; In order for the allowing-and confirm- 
ing the Tame,” und unteſs ſuen baniktupt 'rmake 
< ouch; or; *betiig of the people called Quakers, ſo- 

_ <ſemnly affirnt'in writing, that ſüch certifienate and 

| © conſent of the creditors thereunto, were obtained 
_ ©faitly att without fraud; and unleſs ſach-certifi- 
ente mall, after fuch bah or affirmation of che 


& bankrupt; be allowed and confirmed by the Lord 


| © Chanctfor, Lord Keeper, or Commiſſioners for 
„ ®the cuſtody of the Great Scal of Great Britain for 
«the time being, or by ſueh two of the juſtices of 
| « the Courts of King's Bench, Common Pleas, or 

_ © Barons of the Court of Exchequer, at V, 
r, io whom "the ,cotifideration of ſuch G. 5 
beute | ſhalt be referred by the Lord Chanctffor, 
4 Lord Kreer or Commithonets of the Great * 
for the titte being; and any f the'creditors of uch 
«bankrupt ate Allowed to be Beard, if they Hall 5 
„ chinx fir,” before the reſpedtive” perfons aforefitd, = 

« 26ainſt the making ſuch certificate, and I 


| 4 the confirmitich thereof; not halt any commiſ- 8 
0 __ 


- 


Of the Certificate. a 


E fiober ſign ſuch certificate; till aber four parts iu 


6 five in number and value of the ſaid GE 
* have ſigned the lame as aforeſaid.” * 
u. a. c. 90. 11. Every bond, billy wore, 
* contra, agrecment, or other ſecurity whatſoever, 
g de made or given by any bankrupt, or by any 
«4other-perſon,. unto, or to the uſe of, or in truſt 
for; any ereditor, or for the ſecurity of the p 


e ment af any debt or ſum of money due from © 
« ſuch bankrupt, at che time of his becoming 


4 bankrupt; or any part thereof, between the times 


4 of his becoming bankrupt, and ſuch bdankrupt's 
“ diſcharge, as a conſide ration, or to the intent to 
„ perſunde him, ber, or them, to conſent to, or 
den any ſuch  allowance- or 'certificate; ſhall be 
„ wholly void and of no eſſect; and the monies 
« thereby ſecured, or agreed to be paid, ſhall not 


< be recevered or - recoverable, and the party ſuel 


an ſuch hond, bill, note, contract, or agreequent, - 


© ſhall and may plead the general iſſue, and gie th 


IT act, and the ſpecial matter in evidence.” 


5 Gen, a. 6.30» J 12+ ( Nothing in this act hal 
© be conſtrued to extend, or give, or grant any pri- 


_ © uvilege, benefit, or advantage, to any": bankrupt, 


Who hath, or ſhall, for, or upon marriage of any of 


4 his ot her children, have given, advanced, or paid, 


" 44 2 


„ aboye the value of one hundred pounds, unleſs he - 
or {ſhe ſhall prove, or by his or her-books fairly 
kept, or otherwiſe, upon his or her bath, ot, 
being of the people called Quakers, upon ſolemn, 


* affirmation, before the major part of the commil- | 
I ſioners, in ſuch commiſſion named and authorized, | 
e or he had at the time thereof, over ant 
4s | « aboye 


Ne. 


% 


$ oF Þs 


1 1% 


* 
= 
r, 
Ol the Certificate. 
N — 


abe the value ſo given, advanced or paid, re- 


Eden in gaods; wares, debts, ay money, or 


„ other eſtate, real or perſonal, ſufficient to pay and 
„ © ſnieſy untd each and every perſon to whom he or ſhe = 


_#2wav.enp ways indebted; their full and entire debts, 
- , $:or:who hatb,or ſhall: have loſt, in any one day, 
* the ſum ox value of five pounds, or, in the whole, 

the ſum or value of one hundred pounds, within 


'« the ſpace of twelve months, next preceding his, her, 


or their becoming bankrupt, in playing at, or with 


25 cards; tables, dice, tennis, bowls, billiards, ſhovel 


bond, or in or by cock-fighting, borſe - races, 
& dog-matches, | or ſobt- races, or other paſtimes, 


gene or games whatſoever, or in or by having a 
A ſhare or part in the fakes, wagers, or adventures, 


or in or by betting pn the ſides or hands of ſuch a 
' . play, act, ride, or run as aforeſaid, or 
A chat within one year before he or ſhe became bank- 
Ste hell have loſt the ſum! of one bundred 
Apounds, by one or more contracts, for the pur- 
| © chaſe, ale, refufal, or delivery of any ſtock of 


aß company or corporation whatſoever, or any 
parts or ſhares of any government or public funds 


or ſecurities, Where every ſuch contract was not 
„ „ to be performed, within one week from the 


time of the making ſuch contract, or where the 


& lock; or other thing ſo bought or ſold, was not 
_ ©. Actually transferred or delivered in - of 


o ſugb contract. if 0 / II R549 9 ons {3 
g. . 4. 30. ＋L 41. 8. ec. And whereas . 


od ar * commonly 


' as . 
* 2 


; ions of bankrupts, and the depoſitions Alen 
e beſote the commiſſioners of bankrupts, and the 
7 reer ure moſt 


* commonly kept n eee n n 
or ſectetaries to ſuch commiſſions, and by ten- 
« ſon. of the death of ſuch clerks and ſecretaries are 


many times loſt and miſlaid, by \medns-whereof 


«ſuch perſons as have or may purchaſe any meſſu- 


<< ages, lands, tenements, or bereditaments, under 


< any commiſſion, grounded upon the ſtatutes made 
concerning bankrupts, may be diſabled to male 
E out their right and title to the ſame: And there 


'< peing no certain place where the creditors of any 


4 bankrupt, or any perſon or perſons claiming any 
e eſtate or inteteſt in any meſſuages, lands, tene 


es ments or hereditaments, by or under any fuck 


4, commiſſion as aforeſaid; can have recburſe · to ſuri: 
4, commiſſion; and the proceedings thereupon z und 
in caſe they can be produced are not at preſent 
of record, nor can be given lin evidence; Which 
< may. be of very evil conſequence to ſuch pur- 


| 4 Chaſers, or perſons: claiming as aforeſaĩd;; be it 
A cherefore enacted by the authority aforeſaid,” that 
upon the petition oi any perſon or perions;zto:thie = 


„Lord Chancellor, Lord Keeper, or commiſhogers 
for the cuſtody. of the Great Seal of Great Bri- 
| —— — the de- 
e poſitions taken thereon, or any part of ſuch de- 
| . and ſuch certificates ſo to be allowed 


e tofore allotyed and confirmed, or any other mat 
ters or things relating to the ſaid dommiſſioms, 
or, the; proceedings thereupon may che entered df 
record, the Lord high Chaneellat, Lord >Keeper, _ 
1 or \Gommillioners;pf — and 


ee 4 "08 


* 


G and confirmed ab aforeſaidq or any certificite-hert- 


is 3 beides , 
tion proceedings, and-certificates, or other mat- 
tes or things to be entefed of record; and in 
ohe deach of the witneſſes proving*fich 

4 bankruptcy or in eaſe the ſuid eommiflbns, de- 


; 6 


& tion or ſuit which ſhall be commenced or brougttt 


— 


—— 5 or ther matters or things 
* un de Toft or miſlaid, à true copy of the re- 


<reqord of ſuch commiſſions, depoſitions und pro- 


_ 4:ceedings, or other matters or things, ſigned and 
$-arthſted>! as herein” after is mentwuned, tial and 


ee nun alb{occafions be given in evidence; tb 
«-prove\ſuch emm ions, and the” banleruptcy of | 
fſuch perfor againſt whum ſuch commiſſton hath 


& been or ſhall be awarded, or other matters or 


hinge any Jaw; uſagyy' or cuſtom! to the ebn- 
ſtanding. And all certificates which 
4 have bern allowed and'copfitmet; ar to be d. 
ed and confirmed and entered of record as afore- 
5 ſuid or a true copy of every eertiſicate, figne and 
& attefted at borvin after is mmtioned, hall and may be 
e given in evidence in any of hie Majeſty's" courts 


——ů— ben to be a fuld-atid 
©.cffectual bar and diſcbarge of and againſt ary ak- 


by ahy creditor or creditors of ſucty batkrypt, 
« for amy debt or demand contracted, due or de- 


„lle before the iſſuing. of ſuch commidiiont, | 


© © unleſs:any:creditor or creditors of the perſon thut 


/ 


bene was" fraudulently obtained") in whith = 


«hath» ſuoh certificate; ſhall prove that fack.cet- 


& caſe'cbfts ſhall be allowed to eicher party as in 

r A 0 die end a erediter or 

vert | « other 
j . 


<« ther perſon or c may 8 to 
« ſearch, and ſex whether ſuch commiſſian hath 
< iſſaed, and find what depoſitions. haue been. 
<. taken, by Victue thereof, and what. proceedings 
«. have been thereupon, and whether the ſaid bank- 


<«,rupt hh made ſuch affidavic or aſſirmation as 


cc a66reſaid;- and whether | ſuch certificates are 


ce enteted. of recod as afdbreſaid, and all other 
matters or things which ſhall be entered af re- 


cord in purſuance of this act, the Lord high . 
| « Chancellor, Lord Keeper or Commiſſioners for the 
_ < cuftgdy of the Great Seal ſhall appoint a certain 
« proper place near the Inns of court, here all 
and eyery the matters aſoreſaid, ſhall be. entered 


« of record, where all perſons ſhall be at liberty to 


_ + ſearch, and ſeq if the fame are. duly entered of 
« recard;.aud the Lord, Chancellor, Lord Keeper, or 
« Commiſſioners,ſhall by a writing under his or their 


« hands, appoint a proper perſon who: ſhall by hm — 
* {c1f;;ox.-; bis ſaſſcient | deputy, to be approved by 
* the Lord high Chancellor, Lord Keeper ar Com- 


5 miſkoners by A writing under his. or their, hands, 
_< enter, of record ſuch ,,.commiſſions, depoſitions, 
I proceedings and certificates,, and other matters 
Land things, and have the cuſtody of the entries 
thereof ; and alſo appoint ſuch-fee. and reward tobe 

eie to ſuch perſon for his labour and pains. there- 
« in, as che Lord high Chancellor, Lord: Keeper, oc 
40 Commiſſioners ſhall, think reaſonable, not erceed- 
„ing what is uſually, paid/in, the like). caſes, and 
yr 728 the perſon ſo to be appointed, and his deputy, 

& all continue. to enter of record, all and exery the 


r and to haye the cuſ- | 


r 


— , 


— 
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* ſpectively behave themſeyes well in entering the 
fame of record; and keeping ſuch entries, and ffrall 


not be remobed but by order in writing, under the 
-*-haqd of tue Lord high Chancellor, Lord Keeper; or 


_ « Commiſſioners, on a good and ſufficient cauſe” 


-*thersin-ſperified 5 and in eaſe ſuch perſon” ſhall 
Allez or be as aforeſaid' removed, the Lord high 


_ <Chanceliot; Lord Keeper, or Commiffionets for 


1 Ade time being, ſhall and may, in writing under 


is or their hands; appoint another perſon to en- 


Aer the ſame of record, uh ſhall have the cuſtody © 


| « ofthis entricytheree{/nl hull have and fecrive the 
Alke ſee and reward for his labour and Paine 


- Githereing?- | mY WS cher i $7977 4510 oy" 0 
* . 1 %% 15. lb fe is "hereby 

A enusted, That where any creditor of creditors ot 
24 batirupt'fefide in foreign parts, the letter of 

| "iittoiheyof uch ereditor, atteſted by a norary'pub-" 

___ "jet inthe uſualform; Mall be a ſulficientevidence 
| ede power and authority by which any per- 
— © hf ehereby authorized mall figh any baiktupe 
_ <ecerftifitate 3. any thing in the ſaid” act of the fifth 5 


* Seer uf his patent Majeſty's reign, to the con- i 


tit) thereof, in un) Wiſe Horwithftanding.”” 


. ee . 30. ½ J. Abd in Gale an y fiich 


aftervards be arreſted, 5 
impleaded for any debt Ude before hap time! as 


me, er Wey becknis bankropr, tuch'Bankrupe 


$ «<ſhalFbe diſcharged WG ck bail,” and Hall 


5 d triay plead in Meral, that the ciuſe of ſuch 
ie or fuir e RAY tim 


J 70 . 8* * Wi nns Jeet 4 
2 * 


Sen ür drs kae, b long as he er wey den te- 2 


' 


* 


1 


2 ſhe, or they became bankrupts, and may give this” 
cc act and the ſpecial matter inevidence.; and the cer- 


6 tificate of ſuch bankrupt's conforming, and the al 


 « lowance. thereof accordingto the directions of this 


« evidence of the trading, bankruptcy, commiſſion, 
« ſuch-certificate, and a verdi&t ſhall therefore-paſs 
© for:: the; defendant, unleſs the plaintiff in ſuch 
action can prove the ſaid certificate was. obtained 
unfairly and by fraud; or unleſs the plaintiff. in 
< ſuch action can make appear any nem 
& hy ſuch;bankrupt to the value of ten pounds j and, 


if a verdict paſs for the defendant, or the plaintiff 


« ſhall become nonſuited, or judgment be given 


cane pn th he her 
3 full coſts.“ ee e mak th 

8 Ce, 2. £+.30 WITT 3 
«ball uv ae bis certificate ſhall be taken 


4 in execution, or detained in priſon on account 


 « of any debts. due or owing, before, he or the be» 
came bankrupt, by reaſon that judgment wa be. 


1 tained before ſuch certificate was allowedandcon- 


45 « firmed, it ſhall and may. be lawful for any one or 


more of the judges of the court, wherein judgment 
« bas been ſo obtained againſt ſuch bankrupt, on ſuch 
4 bahkrupt s producing his or her certificate allow - 
« ed and confirmed, to order any ſheriff or ſheriff's 


4 bailiff, or officer, gaoler or keeper of any priſon 9 


« who hath or ſhall have De 
cuſtody, by virtue of ay Tuck execution to « 
charge fuch bankrupt out of cuſtody on fuck ele- 


* cution, without payment of any fer 6r reward.” | 


Daw ue 2 . 


AAk. 82. Ia allowing the bankrupt's certificate, the Lord 
/ - _ Clncellor muſt be determined by the acts of parlia- 
lizment; und a:mandemus will not lie to compel the 
allowance; for it is diſcretionary in the commiſ- 
flonets firft, and afterwards in the Lord Chancellor, 
+ - eight ioughtt not ess be arbitrary; either in e 
io commiſſioners or the Chancellor to grant or refuſe 
de certisosta, but chey- outht to be governed en- p67 
8 tirely by fairneſs, or nere * in e 
; bankeapt 4 AN gd pot nn! 294 1 GET 5 
i S 
eroiſe 1 legal diſeretioi in che granting or refuſing 
certificates, he may in the ſume manner poſtpone his 
— pr ratiomtraererIaetons e 
5 8 to require it. 40 e e eee | $347 Ko” 
= ""*Pieloi@ nete u Haley Viving in Lies“ eme 
Pan over to England, and had a commiſſion taken out 
2 Veaey 249 ägainſt him, Lord Hardwicke poſtponed his allow- 
SIR ante of the certificate; to give an opportunity for 
Vs creditors,” if thete were any, to fend over af- 
| | e debts under 
N 5 the cortmiffion. Ram ede neee 
| But after the allowatice of the ae has been 
Kiba; it Tulicietit ground för 4 defilal of It i- 
nt made but in à reaſbhable time, the Chancellor 
will fot lock up the certificate for ever, and 
4 mat of the liberty de law has givel kim. 


Ee parts Fydell. © Fas where four parts in five of the . 
e creditors 1 in May 1749, , figned t. the bankrupt's cer 
deen but Anthoy Deed Taleph Maron who = 
had e a debt o f 4000 f. under the commil. 


Ae Jane 
/ 5 ot 5 allowance 


Ot the/Certificate.” 


allowangtiefthe ccttifivate on U chants 
bankrupt by callufion with his ſon, had conveyed away 
nn eſtate of 12001; per 'antum to the fon i withant 


any conſideration. - \Wherewporbis lordſhip-od.ghe+  __ —- 


22d. 'Detember ordered that it ſhould be teſested bo 


the commiſhoners; to inqbire into the c9ũ³ðẽ oe 


madle by the bankrupt to Richard Fydall his fon, 


and the conlidetation thereof, and likewiſe as t 
the ſum of 3863 J. mentioned in the afſfidavits of 


Anthony Danſie and Yoſeph Morſon. Aud the depe- 


ſction tile ruf; and ting bunkrupts certiſicnte for his 


diſchargx under the commiſſion,” was by the Haid 
ordeti referted back to the: ſaid commiſgoners, who 
ere bo certify the hole to the court with all the 
circeumſtancos relating thereto, Afterwards the 


bankrupt and his ſon were feverally examined befrire 


the gommiſſioners concerning the matters in the 
order mentioned, and anſwered the fame; to the fa- 


tisfsctioa of che commifievets, who by their cer- 


tifinates dated the 1 fth day df January, 1, cer · 


tified to he court, that they had reviewed the bank 
rupt's certificate, land that full four parts in five in 


number and. value had ſaned⸗- gunſtib o: 


2 Mx, Hall che petitigner'a ſon 8 member 


of parliament, the meeting ag put off till e mid- 


t at the meeting ſeveral. other perſons came as 


ed debts of 20 / and vpwards. 
fs "ms an Lg ng to confirm. the e certificate, it 


„ objected by the repreſentatives of Marjon, 
as he died but two days before the meeting 


. appointed by the Lord Chancellor's former order ; 
We I ä . there 


ech Tune, and two days before, Fooph Merſon died, | 
creditors, who had not appeared. till then, and ear vo 


bite datt, . 


. — perforrmbo had any authority to ap- 
vg peur before the commiſſioners in ſupport of the 
claim of 4000 l. or to litigate the conſideration of 


enen, e ee the 8 | 

nem creditors, wo have come in and proved their 
Ys debts, the / eertificace already ſigned is void, as there 
dee net nee four r N . ee | 
eee l | 
. ede eat that e 

| Senn. c. 304 he was of opinion, that every thing 

3 wich ig neceffary to make it a good certificate 
5 ttt te bankrupt has im every ching conformed him- 
+” .  felfto theifeveral directzons required by the ſeveral, 
in adts of partiament relating to bankruptey, and are 
+22 Furths# 00 certify, that four parts in fivevof the erg 
ED ditors in number and value, who have'duly provig 
their debts.” before. them under this 
| have-ſighet;”all- which bs been done in this 

in the ulual form; o that thete ig n — | 
EP 9s ——— from the common cnſes. 
ne added, that if the tity eredltore who pied 
tte debts at the laſt meeting, had joined in the 
petition to ſet alide* this certificate. as fra » 
5 obtaili6d, und made but their ſuggeſtions, it would 
eee have beth à ſufficieht ground to ſet aſide the for- 
3 mer certificate; but 2s they have not done it, and | 

RED /  _ have not acquieſced, under it, 9 5 
— the * bankfupe to y him any 
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e es dee Beans ak the centficue a 
is ſigned {o ſoon after the bankruptcy, % not to 
give them time to come in and are ene 
good. ground for ſtaying the certificate, | 4; Rep aig IE 
A where 3 commiſſon of /bankrupteyy iſſued 1. pare 
againſt Wikion Dobree,on the 6th April 1580, udo Af » » 
was declared a bankrupt. / Tbe petitioners and ſee | 
|  veral other of his ereditors lived in Gen, and re- 5 
mitted to him ſeveral large ſums of money, in order =] 
— get te no vprrſer e 
e 
After Fr ſing the ebinlilivn, they Aſtros 
that the bankrupt did not inveſt the money in 
the funde in their names, though he (wrote | 
them word from time to time that he had ſo done, ae 
Add remitted to them the intereſt as it became due. 5 
The Guernſey ereditots petitioned to 00, 'the © BP as 


. allowance of the certificate poſtponed. | 4 . 


Lord Hardwicke ſaid, the moſt bie of the 


, |  Jnokrupt's tranſactions, and the largeſt of his debts 


"are in Guernſey, which though” part of the domi. 
- nions of the crown of Great Britain, are at a great | 
"diſtance from hetice; and yet notwithſtanding tze 
commiſion_ was taken out in April only, the cer- 


tificate. was ſigned on the 18th May after. Such ey: 28 v3 
precipitation in a matter of this kind is very im- £11 vr | 
_ | proper, ©" Suppoſe theſe creditors in Gzernſey, bag 
heard of this bankruptcy, ſtill they could not come {| 60 


| in as creditors, till they had firſt directed a ſearch - 
in the books of the reſpective companies, to ſee in 
what manner the ſtock. was purchaſed, whether in 
their own names, or the bankrupt's. The admit- 
ting ſuch a certificate as this, would be turning the 


5 Sg SET | edge 
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1 Alk. 33. 


Sea 
2160, 
2 Ack. 119. 


129. 
3 Wil. 13. 
262 


Ante 247. 


— 


Ddze erte lw again ereditors in favour” of bank- 


_ Tupts] Which is not tö be ſuffered in a commerciul | 
county i Tbetetere his deem led the Mow. 


ance of the certificate; nr an de. 


And i another c, hte 'the in - was. 
„ . taken” out on 1 the Toth Beptember, and che eerti- 


ficate Feel the oth November following. Lord 
Hartwicke faid, he difapproved extreciely” of com- 


miffioners' being fo precipſtate in ligning certificates, 


ſuch haſty: n invert the very intention of 
the acts of parliaments, which were made in favour 
of creditors, but arè too eg” abuſed ow the ſer- 


3 


| vice'f infolvenr perſons.” AS Pe br Cora BHS Tots 


But where four parts in Ks edit aid wi 


lue of the creditors have ſigned the certificate, 
the Chansellor will not ſtay the certifieate, on the 
application of creditors whoſe demands are not li- 
quidated, but depend on an account to de taken, 


eſpecially if the creditor does not ſwear to à balance 
in his favour. For unleſs a perſon proves 2 gebt, 
or ſhews a reaſonable ground for a claim, be is not 


Within che rule for affenting or iflnting to the 


certificate. "ny 
2 certificate does not Alteharge a bankrupt from 


con contingent debt which has not been reduted to 2 
Mae becauſe they can” not be proved under 
the commiſſion, and i in queſfions whether a debt 18 
diſcharged or not by a 7 certificate ; the point #gitited - 
has always been, Whether it could be proved or not, 
the creditor's fight to probe, and the bankrupt': 


ht to be / diſcharged by che certificate being reci- 
| piocal and co-extenſive,” enn ASME wo non. 


* 7 he * 1 
fo ben eig: af onen 8 fa tai 
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8 1 . a . 
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Ot the Cergilicate- 
. Accextificats diſcharges 4 bankrupt from s debt 


acctuing beſore the commiſſion, ay it ih 


is not obtained till after the certificate allowed. 


— 


For where a bankrupt had given 2 bail- bond to. Boutflower v, 


Coats. 


MMOD. 


the dheriff, which was forfeited before the bank. 
ruptcy for non-appearance,. and. an ation brought 
upon chis bail-bond, but judgment not obtained till 
after the certificate allowed. The court held there 
was abr 
the debt was N though execution could not be 
taken out for more than the damage. 


„and the penalty forfeited, therefore 


FFC CCC codons of « ark er — 


oY not diſcharge the ſureties, and if they are forced to 


pay the debt after the commiſſion of bankruptcy, 
the certificate will be no bar to their San 


of the principal. 


[\ 


Thus where Milk and Magnall were partners Tas iti. | 
win enn Baiky's and in oder to raiſe money the PS. 


partnerſhip had entered into bonds. In the year 
1765, Bailey withdrew from the partnerſhip, and 
wiſhing, to be. diſcharged from theſe bonds, applica- 
tion was made to Taylor: to become ſurety inſtead 
of Bailey, to which he conſented. The bonds be- 
came due, and afterwards ills and Magnail. be- 


came bankrupts. When the obligees had got as | 


much as they could from the partnerſhip eſtate, and 

_ which amounted to no more than 6 3. in the pound; 

they came upon the plaintiff for the reſidue. He 

| F 

ney e re g 3 

Lord . Mansfield held, that the lion Ins ths 
He ſaid, this caſe was not harder than any other caſe 


Z4 ee wot 
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© eee Adi benkruptey upon * pre- 
_._  - exiffing ground! At the time of the bankruptey, 
. ___  - thedefeydants were not indebted to Taybry; he cleurly, 
Fo 1 therefore, could not come in as a creditor under tbe 
8 commiſſion. He was not damnified at that time z! 
4004 eee (which he could not be till he had; 
X been called upon and had paid) he could not bring an 
„ action. He did not pay till after the commiſſion iſ- 
4 . oed conſequently his whole damage and cauſe of 
RR Aion aroſe after the bankruptcy, and therefore could 
not be diſcharged by the cettificate, With reſpe&. 
do che money received by the original creditors un- 
deer the commitſion,/ it is à diſcharge of ſo mueh of - - 
++ + thedebt; and the ſurety is only liable for the remain - 
| - .»” _ der; conſequently he can recover no more againſt 
| ide defendants. But as to that, he is a ne credi- 
= - » + | tor, and is not barred by the certifieate;  'It is an ex- 
| „ tremely clear caſe, and not different from any, where 
= te cauſe of action, though it ariſes err 
4 ruptey, is founded on a pre-exiſting ground. 
So where the bankrupt, on the 2 th June, wh. 
| drew a bill of exhange on Young for 55 l. 5 . 4 d. 
payable one month after date, to his own order, 
which Taung. on the fame day accepted. On the 12th. 
 Fuly, 2 commiſſion of bankruptcy was iſſued. The 
ns became due the 28th of Jul, when Young paid 
Tue bankrupt obtained his certificate on the 
4 5 September, 1769, which was allowed on the 236 
of Oftober, The court were of opinion, that the cer: 
 tificate' was no bar to an action brought by Young, i 
and that the point was, now entirely ſettled. | 


The allowing the certificate of 'a bankrupt, wil 
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Ot tie Certificate: 


| he ak are fined it ne er 
charge them; but af not till after they are fixed; 1 Burr. 244- 


theywill remain liable notwithſtanding the certifcate, 


Tubuny v. 


ſor it has no relation back and till allowed it is no- , 2 MY 


ching. And if the creditor. proves his debt, with in- 
tent, to obſtruct the certificate, it does not prechude 


commiſſion, ſtill he might proceed to fix the bail, 


who would be intitled to their remedy, ſo far as they 


are oppreſſed, by audita gucrela, of by motion. 
Hoever, the bankrupt's certificate, obtained af - 
ter judgment in an action upon a bail bond againſt 
the bankrupt” himſelf, will not diſcharge the bail 
bond, although it diſcharged the original debt; for 
it is a new and diſtinct cauſe of action. 
The certificate does not diſcharge a n 
: Fon his own expreſs collateral covenant, which does 


not run: with the land. Thus, where there was a co- 


venant by the bankrupt, to indemnify the affignor 
againſt-covenants contained in a leaſe, which leaſe 


was affigned to the bankrupt before his bankruptcy, 
for his ſole benefit; the | queſtion was, whether the 
| bankrupt's obtaining his certificate would bar this 
action of covenant? ' 

The court were chately of plion; that as ; this 


was u 4 nſ>- between lellbe and ide, - but © G. 
ſtinct, detached, collateral, independant covenant and 


contract, and the aſſignor could have no remedy un- 
| eee eee e a 
by his certificate. * 

: e eee ee e e 
be a bar, becauſe the aſſignment of the leaſe by the 
96 n 


bim from purſuing his legal remedies; and even if 
he had received his debt, or part of it, under the - 


Walker v. 
Giblerr, 


2 Black. $12, 


ov 5 8 
Ad 
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'©fthe Cettifate. 


4 Ant ef de leflor, all W nn 

ſent to an ac of parlisment, by the authority of 
Which che commiſſioners-aflign the bankrupt's pro- 
perty; and therefore as the bankrupt is no longer 
in the enoyment EY vos; debt does not 


Wann in en 4465 
For in action brought denk lend dated in 172), 


for two years rent due ſince the year 1733. when 
the defendant became à bankrupt, the defendant 
moved for a common appearance, and produced his 


certificate, allowed, confirnfed, and inrolled. Upon 
bearing counſel on both ſides, neither the poſſeſſion, 
nor the legal intereſt of the eſtate being in the de- 


ke " fendant; 4 > eee apt ordered to be 


Atcepted. + 53 ** Ae e 
| 8b in in Schon of debe for vent! en the 
reddendum of a leaſe. The defendant pleaded as to 
- purk- that it became due ſince the bankruptey, and 


that be had obtained his eee ff 7 eee 
3 a demurrer.., yet nere 


Lord Mansſteli faid, that the eſſe? of IR 


miffioners aſſignment to the aſſignees, was the true 


point in debate in the cauſe. That the eſtate of a 


bankrupt is transferred by the ſtatute of bankruptcy. - 
Every man virtually agrees to an act of parliament, 


and as che leaſe is affigned by act of parliament, it 
muſt be conſidered as an aſſent of the leſſor. Though 


* 
4 


— 


| it is true that the commiſfion is founded on an act 
of bankruptey committed by the lefſee, yet the ſta- 


tutes are the immediate cauſe of transferring the pro- 


perty to the aflignees, and therefore in jure, cauſa - 


 proxima, non remota, fpratatur. dee x was pro- 
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A bankrupt was taken up upon an attachment, 

for - ur rvar A an award; aſter which. he be» 
came a'bankrupt, en Newer 1 

moved to be diſcharged. 

Tbe court ſaid, ee Baker's Caſe. 

* would ye ;and the act ſays, be {hall not be arreſted, *** 115% 

proſecuted, or impleaded, for any debt due before ; 

the bankruptcy. It would therefore be hard to keep 

him in cuſtody, when the duty is diſcharged ;; and 

therefore in this caſe he muſt be diſcharged. 

be bankrupt laws being now adopted in Ireland, 

if a trader there becomes a bankrupt, and obtains his 

certificate, it will operate as a diſcharge in an action 

brought here upon a debt ariſing in Ireland. 

Thus, on a motion to enter an exoneretur on the x 

bail piece, it appeared; that the defendantbad been 3 Gen 

bankrupt, and amm Sb 

W Traland. | + | 

The original demand! pes upon a ; bill 5 en- — 

4 drawn in Ireland, and payable by the ed. | 
ant who reſided there. _ _*. 
Lord Mangfild faid, It is a general clave? that 
where there is a diſcharge by the law of one country, 
it will hea diſcharge in another. That he remem- 
bered a caſe in Chancery of a ceſſis bonorum in Hal. 
land, which is held a diſcharge in e, * 
it had the ſame effect here. 

The rule was enlarged, and was afterwards __Y 
abſolute by conſent, the counſel giving it up upon 
* the authority of Burraws, v. Jemino, Kc) 2 Str. 733 _ 

- But a certificate under a commiſſion in England, Bea, Les Merg 
will not bar a debt contracted in the oft Indies; for 4 
Lord Tales held, notwithſtanding: he, effedts. of = = 
ses VR | bankrupt 
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mea 
5 — on the trade of a linen draper, and lived in London. 
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| Tefulſed * certificate, before which bankruptcy the 
* cauſe 


as 
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bankrupt in the Plantations are liable to a commiſ- 


fion- here, and the right is veſted in the affignees, | 
and though it ſeemed reaſonable, that his certi- 
ficate ſhould be equally extenſive, yet as the 
| laws" of Bnglend, made ſince Barbadees and the 


5 otber plahtations were ſettled, did not extend to 


them,; abs ey werd epretily named; and as the 


Jaws relating to certificates did not expreſily ex- | 


tend to the Plantations, he was of opinion, a certi- 
ficate confirmed here, would be no diſcharge to the 
| banktupt, if a ſuit was commenced againſt bim i in 
Bale, or the other plantations. 


The fummary application to the court, by fo of 28 


motion, is an application to the equitable juriſdic- 
tion of the court. Formerly the method was ſor the 


bail to ſurrender the defendant, and then for him tio 
— — apply to de diſcharged upon an affidavit, ſtating the 


ock of his having become a bankrupt ſince the cauſe 
of action aroſe, and obtained a certificate; but of 
late, where'a bankrupt is clearly intitled to his diſ- 
charge, the court, to avoid cireuity, have ordered an 
 extneretur to be entered on the bail piece, without 
the form of a regular ſurrender of the bankrupt by 


bis bail. But the bail _ wet ba in a better ſitu- 
ation than the principal; en where it appears 
i the bankrupt himſelf would not be intitled to be 


diſcharged, a motion on the part of the bail to en- 
ter an exoneretur on che bail Wan, vil of courſe | 
| be refuſed. ene "11 L. * 2025651 ld; | 
As where the bankrupt in Jul 1755 Ente 


To Arch 1776. he became bankrupt, and was | 


Ol the Certificate, 


a He then went to Briflel, 
where he entered into partnerſhip with one Famer 
Mrigbi, a dealer in cheeſe; and half a year aſter, 
became bankrupt again. Under this ſecond com- 
miſſion, which was taken out at Bri/leh, and which 
the creditors in Ladin knew Ig 7a he * 
tained his certiſieate. 
The cburt held that a ſecond commiſſion could 
8 againſt an uncertifleated bankrupt, 
and thetefore he was not intitled to be diſcharged 
by the certificate be, had gained under it, and de- 
| nied the motion which ee to nnn 
exqeretur on the bail-piece, ag i 
And in an application to this equitable juric 
_ diction. of the court, if there is any appearance of 
fraud, the court will not interferee. 
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Thus, upon a motion to diſcharge the defendant 2 * 
on common bail, he having been a bankrupt, and * 


obtained his certificate, cauſe was ſhewa that the 
debt was on a bill of exchange for 604, chat the 
defendant lived in Ruſufreet Bloomſhury ; that the | 
commiſſion of bankrupt deſcribed him 28 of the 
pariſh of St. Faith, the Virgin, in Landen, where 

he never lived; and that the plaintiff never heard 
| FTW 

Write 1 * 
On cheſe r . court det e des 
kendant to take what advantage he could of this 
E b n We e WH 


E 
| fed ou map in conan of» det du be 
n Mme bn e nne 
T. 
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to accept no divided or benefit; under the commiſ- 


HOI. 


$f —— 
hd. bankruptcy, and for which owe ereditcr- _ i 


don, mate ſuch ereditor à ſatisfaction, in part, 
or for te whole of bis debt, by a new undertaking, 
or agreement ; and gf will lye upon fuch 
new ptomiſe or undertaking. For a bankrupt may 
undoubtedly contract new debts,” thereſore, if there 

any bfectton to bis recovering an old debt, by a 
Bau fre t muſt be founded: on the ground of 


its being mum paldum. But all the debts: of 2 


dankrupt ure due in conſtience; ane de 
be Has btsinel his certikleite 22 bY 


Thus in an action on a . 

the t f day of February 1 J. Payable to one 
Jeſeph Freeiin, three months after date, for 67. 
and indorſed by him to the plaintiff. On the 1 5th 
Dtrember £554. the deſendant Fenton, purchaſed a 


pc's — of the plaintiff Preemar, for which 
lie drew two notes on the defendant” for 63. 
95. esch payable to his om order, at ſtx weeks 


and two months reſpectively. The defendant on 
the rgth Jannury, became bankrupt. The plain- 
tiff did not prove under the commiſſion, and the 


deſendant voluntarily propoſed to ſecure to him 


the payment of 67 l. in ſatisfaction of his debt; if he 
would take up the two notes, and cancel, and de- 
liver chem up to the deſendant. The plaintiff 
agreed to this propoſal; and took up the two notes, 
delivered them to the deſendant, to be cancelled, 
and accepted the note for 65 J. in ſatisfaction, and 


diſcharge thereof. Upon a: queſtion whether the 


plaintiff was intitled to recover, the defendant hav» 


int obtained his certificate under the commiſſion. | 
7 | The 
6 


iin Certificate. 


_ ..The.courtfaidy there was, inthis caſe.no fraud, no. 
eſſon, no ſcheme whatſoever, on the part of the 
aintiff to deceive or impoſe on the defendant ; and 
that the bankrupt might reyive the old debt; it is true, 
a hankrupt may be, and is held to be diſcharged by 


his certificate from all debts, due, at the time of che 
commiſſion, but, Kill. he may make himſelf liable 


on a ne promiſe ; if he could not, the proviſion 


in the flat. 5 Geo. 2. c, 30, % I. by which, every 
ecarity for the payment of any debt due before the 


party begame bankrupt, as: 4 conſideration te a 


be totally nugatory. hd 203 10 
In an action „ 
tereſt had been paid on the bond after tiie defendant 
had obtained his certificate, hut it did ndt appear 
whether ſuch intereſt as paid by the bankrupt, 
or one af the ſureties. Lord Mangſſald ſaid; that if 
the inteteſt was not paid by the bankrupt, thert 
was no queſtion; but that, if it was: it would be 
an admiſſion by him, that the principal was then 
due, and he mightbe liable, as on a new contract. 
Ik ſome of a bankrupt's ereditors are induced by 


money to ſign bis certificate, though be does not 
know of it at the'titie of che ſignbg! nor even 
when he makes the neceſſary affidavit in order” to 


obtain the allowanict of the certificate by the 
Chancellor, yet if be knows it befote the actual 
allewance, the certificate is void, for though a 


ee eb ie, is ads yah, om 


"> 


| BY, 


Bailey v. Dillon 
2 Burr. 9 
Lewis v. 

x P. M. 620. 


third perſon hall not be puniſhed for the fraud 


 6f another, he Mall not avail hinifelf of it. 


Tbere is nd Way of compellintz the” creditors to | 
Aten he certificate.” tia ne WIN 
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ole to be wich themſelves, but who in 

have gen paid this is a groſs ſraud upon them, 
Fee is given by an enemy of — [ot 
W's, in. anger 10 arte de bapkroprof de n 
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++ ©” A" certificate is . bg. apainſt all, 
whether the have ; kgn&d.or not, but they | ſhall not be 
their rem&y 
A leſs it is obtained agreeably, to. 
944 ſtatute. And this is, not 80 be 
e hardſhip on the bankrupth, fa for . bow wy 
not have exiſted, if it bad not been e * by | 
3 means which the legillature b bas repr oba | 
| en. As it is iniquitous and illegal 2 a Suat 
d takez ſo it is for vljy 9 WA Pb 15 to, 
him even by the bankrupt's Fg for 
_ - tificate.. If 2 "man make uſe of 
on power, to entort money ar 5 7 1 
it is certainly illegal and oppteive, and "whether 
| it ie the bankrupt © or hu frien e bald the” 


e 
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baden ef his faniily. . IF it in the monty. .of the 
„ | 
- debt} ts the excluſion d others; qa «fink N 


upon hem. * re 
. will ſs to rntint back he 
| - oak to nt e 


" As witecs cis vrgkrupts n me e! Smith +. 
401. to induce him to fign' the certificates. which Dovgl. 670. 
he” did; and the afterwards brought an aftion-to 
recover the money. The defendant's counſel cited 
the caſe of Lewis v. Chaſe, where the plaintiff;/being $P.W, 626. 
a bankrupt, endeavoured to be diſcharged, -, with 
the conſent of four fifths-of bis-creditors in number. 
and value. The defendant, a creditor preſetred his 
| petition to the Lord Chancellor, againſt the allem 
ance of che certificate ; upon -which dhe hankrugt, 
in conſideration of his wighdrawing his . patition, 

eee Afterwards, 
banktvpt's © certificate was allowed, and the 
en og ing the bond in ſuit again the 
, pleaded che adt of parliament, and. 


ty the wrong can obtained in onder e fran 
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* 2 | Cert ied 2 N 


in ditebapgs! and on 4 verdier for che plaindfr. 
the bankrupr drought 2 bill, iiiſiſting that che bond 


Was obtained from bim, under his necefities; and 


wien the resſon of that clauſe in the 53 Gee 2. 


ich makes bonds (void for conſenting to the 
pte Aischargel- og od eee nt 
Me cout ſaid; here is an honeſt creditor, and 


the bihkrupt, if he pays him all,, full pays: but 


whit ia 20 fſtienoe he ougbt. He that comes. into, 


— 4 


_ equity; todvoid the payment of u juſt debt, ought 
CEE eh Wi eee 
damit, «ih. petitioning+:the- Great [Seal;againit/the 


allowance bf the certificate; neither can.jt, now, 


appearivehat ſucceſs thut petition would; havebeen 


attended with. Is mey be, be had juſt cauſe, to 


©. - petition, and the bankrupt no right to have. the 
+” petition difliowed ;-4nd-the: plaintiffs if he: had: a 


fait Geferice,) ought to haue made uſe of it againſt 


the petition, but in: caſe-of/ gating: . withdraw 


ley che other might inſt vpn reaſonable. terms to 


- have/his juſt debt. CAA oat nd? 


But Led Mansfield determined the action to be 


ven brought. He ſaid, 88. to che caſe, cited. from 


Piere Williams," that only affected the perſon, who 


petitioned. © There might we been ſufficient of 


e sedisers, in number and valugy/c0 fign, without 
„Pied, and be had a right to oompromiſe it upon 


What terms he pleaſed. The / petitioning, gr not, 


Vs intitely in his amn power, and. not hike the 


ein TOY er 4 uy nee 


| 4 >" His Lordſhip added, that the plsintiff, zbe 
ſiſter of the bankrupt, 


did not apply to che defen- 


E x 8 dant, 
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Ofighs Cartiichte- 


Aut, or his agenG, to f s gn the ieee 00 a 
improper or legal "canfiderafion 100 "vor? +" JE" 
fendiht lane upon it, He, iy. "compatho 
| brothet „Paid What N eres quired.” ebb 
"If the at's i in itte aner, eee 
the general 1 laws of public "policy, er "the par 
r g ſhall not have "this. Align ; f or 85 
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jes are equally criminal . agal e 
lame, the rule is, tier off conditio,gdefendent?3; Ml 
there Are: other laws, which Pe es 12 
protection of the ſabjec, ; agal prefion, ext | 

ton, deceit, S. If ſuch 1 . N ang N e UW» 
defendant takes advantage} of, the. plaj tf's 3 i Os owes. 


x dition or ſituation, there the plaintiff ſhall N „ bed 
— A A 


N The jury under hi. Jgrdfhip's rectign ſoun 228 
verde. 59 POM aaf . — . Wy 2 
0} 8⁰ where an agreement was made to,pay, aum — 2 
of money to the aſſiguers, for the benefit, of. all Dt.. 
the creditats, it they mud ſ chi he certificate,,jit in Ryo 1 
was notwithſtanding held to be Within the letter 6 
and the regten of the flatute, ar great, corruption 
and oppreſſion might ariſe from a. gombination, of 
all the creditors, ta exact conditions for * 
centfigats,- 9:62 1097 em en 729772 40 
. a, ſecond, commilien will vatke.t 
not prote®t -future: offs, unleſs, Steeg ſhillings 293 46: 
in the pound are paid under the ſecond r | 
narwichſtanding the ffir dag been ſuperſeded, 
6 On a general plea. of bankruptcy Ander 5 Gen 2. Alfop v. Price, 
e. 30. Tbe plaintiff. may giy's, the Hoge ion of the the Dovgl. 160. . 
bond on which the action is. brought in Figs 1 
es ſhow dat he ipypat barred by,ghe, cert 22 
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* the plea given by, © the Ahe, opens the whole | 
. merits. pf the queſtion in eyidence on both ſides. 
2 * r vpon a promiſſory note, the de- 
| r eee eee eee 


there was a ſpecial demurrer, ſhewing- 
e. that the defendant ought to have ſhewn 
bis plea, that de hed e e Nt 
bagkrupt acts. 15 : 
The court ad, P is 78 e Sechics the 
| irs boſe 2 8 and Kr 


4 + 1 | : ; ATE , he Ca een we > 
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bY — proved unter k' 8 
of bankrupte r.. 


de. us A bankrupt executor plending 2 falſe plea; aſter 


— the commiſſion iſſued, is Hable to execution for the 


coſts, for he becomes a debtor by hib falſe plea, 
| which amounts to K new debt fubſe- 
92 8 to the commiſfion, ND 


* hath „upon the marriage of any of his children, given 
2 Br the value of r90 15 unlet he hath ſufficient to 
fatisfy alt his creditars, is a penal clauſe, and there. 
fore mult be 842 mah, and confined to the 


chien of a bankriipt; and not extended. any fur- | 


e E Therefore a bankrupt who had given 1000 U. 


portion. with bis . 
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aroſe before. he became candy ee — 


n ip 10 ples in 1.7 e lee 1 
/ Þ s are 


The clauſe in the 5 Geo, 2. in which 4 bankrupt & 
is excepted from the benefit of his certificate, who 
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em ballet on beta" of 1 bat fupt o be A. — 
bare from a" cominitment under m extent of} * Tauren 


the: ene, dating ſorrendered Kitnſaf 8, 
— — 3 
(This, Lord Chanobllor faidg the trömm id fit 
within the ſtatutes ef bankroprs, und therefbre ht 
cannot be diſcharged from 2 ci, n B. 
half of tue rn 92 mnt reno a Abba: 
,=xCreditgry who are proceeding” againſt Me Bafk- 
rupt ut lawy may.-prove whett-odebt for ab" purpoſe 
of aſſünting r the Certiftente 986 
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_where(there is A joint and ſepara torn bo; - a er- 


creditor under ihe joint contmilicn; Nei th 
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their debts, ' ſhall then be at liberty to prove mw 
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E ſuch meeting, the aſfignee or affignees ſhall pro- 
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„ fas, and been seleaſad by them, or been dif- 
charged by any act for the relief of inſolyent debt- 
"4,616, aſter the: time aſoteſaid 5 that chen, and in 
aher of thoſe caſes, the hady and bodies only of 
uch perſon and perſons canforming as aforpſaid, 
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the Chaneellor will, upon petition, order them to 


attend the commiſſioners, at meeting appointed 


for that purpoſe; and that if the commiſſioners think 


it proper for the aſſignees to make'a dividend, that it 


{ſhall be advertiſed accordingly; or the commiſſion- 
ers may themſelves appoint a meeting for ſuch pur- 
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ereditors ſhould conſent to give it him before, it 


would i be of no ſervice; as they might take t from 
him again the next moment; for it would be liable, 


in his hands, to ſatisfy any creditor, till he is in- 


Bankrupts are not intitled to their allowance, till 
a fia dividend is made; becauſe it cannot be ſeen, 
before whether they will bel intitled to any allow- 
ate at all; for the act of parliament directs, that 


tirely cleared by the certifieate. 7 nö ne 
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Seal, to ſuperſede the commiſſion, and this 
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„Chancellor, when the creditors of the bankrupt 


de 
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2 Agree £6: ſuperſede the: commiſſion; or becauſe the 2 Cha. Ca. 192. 


party appears not to have been a trader, that the 


patty had not eommitted- an act of bankruptey, that 


| ſe tra mar opened till three months af- 
ter it iſſued, or that he has paid all his creditors. 
But upon an application to the Lord Chancellor, 
on the part of the bankrupt, ta ſupetſede the com- 
miſſion, if the caſe appear unfavourable, as if a great 
length of time bas intervened between the granting 
the commiſſion and the application, the Chancellor 


will not grant an iſſue to try the bankruptcy, but 


leave the party to bring his action. However, if ere- 
ditors apply to have the commiſſion ſuperſeded, it 
ſhould ſeem the Chancellor would then order the 


bankruptcy to be tried in an iſſue, becauſe they can 


have no action at law, and the bankrupt's certificate 


is a concluſive bar againſt them, that of man | 


evidence of the commiſſion, &c. 
Though the uſual courſe is for the Lord Chan- 
© Cellor to order a feigned iſſue to try the bankruptcy 
at law; yet if it appears plainly to have been taken 


out fraudulently and vexatiouſly, the court will at xx 
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once ſuperſede the commiſſion, and order he peti- . 244+ 


tioning creditor's bond to be afligned. 
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act of bankruptcy ; the coſts of the aper/edeas ſhall 
de allowed. e only; but it would be otherwiſe, if_the 
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IN CE the foregoing ſheets were ER, I 
have been favoured with a caſe relative to the 


koh s allowance. 
A joint commiſſion of bankrupt iſſued againſt 


| the petitioner and Tilman Henkell. The joint B+ ants Bis 
| debts amounted to 22,796 4. 133. 64. The n 
Joint effects to about 5000 /. The ſeparate. effects 
of the petitioner amounted to above 30,000 4 
The debts proved upon his ſeparate eſtate were 
15,8944 but of that ſum 15362 J. 76. 7 d. 
were in fact debts due from the partnerſhip, 
but as the creditors were joint and ſeveral, they 
thought proper to come in upon the ſeparate eſtate 
of the petitioner, as being the moſt ſolyent eſtate. 
HenkelPs ſeparate effects after paying his ſeparate 
creditors, were about 1700 J. The joint creditors 
were paid 16 5. in the pound, of which (ſuppoſing 
the joint effects to be divided into moieties) the | 
petitioner had contributed in the proportion of 12 5, k 
6d. and Hentell of 35. 6 d. 
Under theſe circumſtances Bate petitioned, that 
the aflignees might pay him his allowance of 10 J. 
per cent, not exceeding 300 l. in reſpect of the ſe- | 
parate eſtate, according to the ſtatute of 5 G, 2, : s 
c. 30. and that he might alſo have ſuch allowance | 
in reſpe& of the joint eſtate as the court ſhould | 
think fit, ; 
9 B b 2 The 


Lo „be, frſt queſtion was, whether it was polſible 
| js fos the fan perſbn to have a double allowance, 
10 one im reſpect of the joint abd: the other of che ſe- 
parate eſſects ; but the Lord Charicellor was clearly 
. of opinion that could nt be. But the ptiaei ipal queſ- 
tion made wis, whether under the elfeumſtances of 
an leaſe Hanz was iritirled 00 an y allowance, and 
tit ſo, whithet N was to be 4 1 300/. to 
- which the petitioner Bate ni; i" oh . 


cho ſtatute intended 4 diſtit . 300 J. 
1 the joint regitors received 
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amm, Fe wires For e n 
us 416 e eren, ip 
wo 1. Me lordſhip Urelzred, chat The Vankeupts were 
intitle te the ſul” 75 200 J. being 2 
: dance only -of ro. In HERE'S 75 "their j oint 
and ſeparate eſtates, and thiat the' farts Gught N. 
divided and paid to and between the bankrupts, a- 
| . cording to the proportion which the farþ1ds of each 
u cet ſepurats ſtates after piyinoit of tic e. 
yr . ſpective ſeparate debts, and their reſpeQtive moieties 
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| ire, ment had originally been made E 
Commiſfioners warrant to, the keeprr' uf the kings 
. bench priſon to _y the : bankrupt? e wants 
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ah - to be examined - | n 75 
: Petition to enlarge the time for ths bankrupt fur ebm / 
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1 r ee . tc als — 
Memorandum of the bankrupts having enlarged his 
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Memorandum of the commiſſioners adjourning to 
ee in order eee eee. 
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bs bankrupt's examination where, be 
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daher for bankrupt being examined beſore the, wt 


.. commiſſioners, on the ſpecial circumſtances. 
the caſe after the expiration, of the e 


dae, thoygl ho, had. got, ſure W Wing 

'” cured any enlargement of mne vi 
The order thereon.” ie c J 80 15 . 

of attorney to ſign certificate, and to hu I 
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and, to receive dividends ' _ _ | . 
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Tonga ease pa 
I miflion of bankruptcy, is for the creditor to mae 
an affidavit of his debt before a Maſter in Chancery; or if 
he Teſides altogether in the country, before a Maſter Ex- 
traordinaty there, to be filed in the ſecretary of bank- 
rupts office, in London, and exhibited to the commiſſioners 
at their firſt meeting- HN * m4 At 


ben Aﬀfedavit of. Debs Ki 


pr © B. of, eee. maketh oath that John i lon of Cine 
$72, in the' county of Effex, ſhopkeeper,.is juſtiy aud truly 
5 indebted unto him this deponent, and to Thomas Abel his 
partner, in the ſum of 100 J. and upwards, for goods ſold 
and delivered by this deponent and his ſaid partner, to and 
for the uſe of the ſaid Jahn Wien; and this deponent 
further faith, that the ſaid Jobn Wilſon is become a bank- 
rupt within the true intent and meaning of ſome or one of 
the ſtatutes made, and now in force concerning bankrupts, 
as his deponient hath your AY and believes. 
Me Be” + 


Seen at the Publick-Offce, thb 


KT | 1ſt day of September, 1784, before 
„ 1 me, Peter ord. : 
* 144 *A * ifidevi 
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Afidevit faut Politibiing Cveliters. , 
WIT aſp; 4 e Us of! fi of, 60 me Hah Ee. 


this deponent A. B. 

for himſelf al Ws: Ng oy Hon, of, KY . is juſtly indebted 
vntd him s deponent in the; ſum of 367. for, &c. And 
this deponent Q Df chimſelf @th;that, &c. [as before] 
| and;all;theſe.. deponents ſay, that they verily believe that 
the ſaid Jobn Nini become a bankrupt within the true 
intenb and meaning f fem œr one of the ſtatutes made 
an vom in force concerning, 1610 1U0Y _— 
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8 ASmgeds bes 2s! leb Insd9T9MmM 8 to 
5ban3 eig — o5n8vivads barnainonsd gn An 
uns booy be of a Nöten, eaivif 0 
bas ;bavaviieb bes blot mi 03 ih, bas 29164 10t 
_—_——— being one af the pebple called 
Nwakeys,/ upon his ſulemn affirmation; Jaith, We, [as in an 
affidavit, only tha inſtead of the word"**eponent”\ thy 


8  word/*affirmant" is uſed- Is19%92t 985 Hiri. quid 


Us Ws W bie mo T5bard bas but ftsb 0 fem sch 02 


Worwnen the affidavit is Totti, yo city it to the bank- 
rats 6fice, Where the party ſülng for the commiliion 
enters into # Bond de the Letd Clianceftor in 2004. 
penalty to prove his debt, andthe perſon a banklußt 
rue cler of the” bankrupts fils apa Blank petition 
nn the name of the perfön that tjakes the aMagvit, . 
41 nexesthe affidavit and Bond to the petition, When h 

ers che fame woche Lord Chancellor: Wan * 
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This petition is anſwered in a few days, and you have a 
nn e 


The Creditors 72 to the Great Seal® "fiir Un. itn * 


mond. 186 » 
mill Fon of Ban b. 
berigbmriyift ny 2 1h 10 rote) e 40d 


bn , ο To che right honourable Eaton Lord 
not © | Werte, Baron Tharkto' of el in 
dn oled ole the coutity of Sigel, Lord High Chan- 
2011 9011111149 11 getter ef Oreat Britains W ase best gc; 
In all Hutudle manner cbmplafning. ue wem ute your 
lordſhip your orator Womar Mal bf, Et. a8 well For hilmteif, 
as for all other che creditors of Jem Wilfen, of, Ar. That 
| vibe the ſald Fohn Wilſon, uſing and exerciſing the trade 
of a merchant, dealer, and chapman, by way of bargain- 
ing, exchange, bartering, and chevizance, ſeeking his trade 
of living, by buying ang felling upon juſt and good cauſes, 
for wares and merchandizes to him ſold and delivered; and 
allo for ready money to hic; lent, being indehted unto your 
orator, in the ſum of 1004 and upwards, of late (tat is do 
/) about the month |. 3. oft lat paſt, did become 
bankrupt, within the ſeveral ſtatutes made againſt bankrupts, 
to the intent to defraud and hinder your ſaid orator and 
others his creditors, of their juſt debts and duties un them 
due and owing, (that is to ſay) within the ſtatute made 
in the . parliament. begun | and holden at HWefminſiery the 
ſecond day of April, in the thirteenth year of the reign. of 
Bia late queen, of England, concerning bankrupts; 
_and within the ſtatute made in the parliament begun and 
nalden at Wefmin/ter aforeſaid, the igth day of March, in 
the firſt year of the, reign of the late king James the firſt 


2 N France, and Ireland, and of Scotland, the ſeven 
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andUiietdrbpintitalesS An 28 Wr the better rellef of ere- 
* ditors againſt ſuch as ſhalt become bankrupts;” and alfo 
within the ſtatute made in the parliament begun and holden 
at Haſtminſlenaforeſaid, the xgth day of Februarys \ in he. one 
and twentieth year of the reign. of 175 faid late king James 


the firſt of England, France, and Ireland, and of Scotland, the 
| ſeven and, fiſticth,,intituled, (, An act for the further de- 


c ſcription;of à bankrupt, and relief of creditors againſt 
« ſuch as-;thall become, bankrupts, and for inflicting cor- 
* poral rr upon the bankrupts in ſome ſpecial 


F. erte and alla withih. the Ratyte made in the hIth year 


of 8 his late majeſty king George the, ſecond, 
ntituledy, „An. ach: td, pre en. the committing of frauds 


| 10 by bagkcupts,” © or vithin ſome or one of them. In tender 


conſideration whereof, may-.Jt:pleaſe your Jordſhip to, grant 
unta Your, ↄrator, his, majeſty's. s moſt. gracious, commiſſion, 
tg, be. directed to ſuch ; and ſo. many, wile, honeſt, and diſ- 
pop as to your lordſhip ſhall ſeem meet, ;. authos 
Ag, them thereby not only concerning tl the ſaid bankrupt, 


lands, tenements freebgld and cuſtomary, goods, 
Mok and other things whatſoever, but alſo; concerning 


- all ene, who,, by. concealment, claim, or other 


wiſe, do or ſhall offend touching the premiſes, or any part 


: - thereof, contrary. to the true intent and meaning of the ſaid 


ſtatutes, Jo do and execute all and every thing. and 
things W atſoever, as well for, and dende Gr fatisfaction and 
payment of it the (lia creditors, as kowards and, for all other 


mene, and purpoſes, acccording, to the grdinance and 


proviſion of de laid fakutes, and of any other ;Ratutes 
in forck n 'bankrupts, , And Jour "orator. tha 
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joys! Pye |» 4 Commiſioyof Wen, Gs | 


Gorge *. t ird, b by bie grace 1 Gal, of Great BY: aig 


2 75 Falun“, 1 —— e of the "rat; "Bets | 
our truſty and Vell. baeved WW: Ham Bund, Ber 


Hunts, Henry Rujll, Hany kutpor, Etquites; and Nb 
Huargiabe, Gentleman: gfectibg: Whertas; "we" are ifs 


formed that Jobn Mig, of, Ot. \uling and exereiſing tlie 
trade of a merchant, by way of bargaining, enehange, 
bartering, and chevizonee; ſeeking 5 and diving; 
by buyang and ſelling, about +) +/fince, did bes 
come bankrupt within the direct e made againſt 
bankrupts, to the intent to defraud and hinder Themas Abel 
of, Q. and other his creditors of their juſt. debts and du- 
ties to them due and wing We, minding dhe due exe- 

cution as well of the ſtatute touching orders for bankrupts, 
made in the parliament begun and holden at J#; eftminſter, 
the ſecond, day of April, in the thirteenth year of the reign 
of Elizabeth late queen of England, made and providedz as of 
the ſtatute, made in the hparſiament begun and holden at 
W:ftminfter aforeſaid, the nineteenth, da-of March, in the 
Krſt year of the reign of the late king James the firſt; of 


Evglang, France, and Ireland, and of Scotlang, the ſeyen and 
thirtieth, intituled, 60 fn act for better relief of creditors 
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e corpetal puniſhments 1 


** 1 
eat wen au Wa becbme bankrupts. “ And-alt the 
ſtatute made in che pafliamenth begun, and Holden at e 


W:ftminfler aſdirſatd, the mneteenth day of February, in 
the brie anl twentieth year of the reign of the ſaid late king 


gamer the firſt, of England, France, and Ireland, and of 
otland, the ſeven and fifticth, intituled An act for the 


© further deſcription of a bankrupt and relief of creditors 


57 « againſt ſuch as ſhall become bankrupts, and fo? inflieting 
| the bankrupts in ſome ſpecial 


« caſes,” Anp. ALSO © ht ſtatute made in the 2 
of the; reign of king Geerge, th be ſecond 28 | 
ite prevent... the, committing of F frauds b 5 


77 Urox Txuex of. the wikdom, Adelity, ee 5. an | pro: | 


vident cireumſpection, which, we; haye. gonceixęd in. yo! 
do by theſe preſents, name, aſſign, appoint, conſtitute 


ordaig peu, Our ſpecizl commiſſioners, Hertny giving 
full power, and authority unto you, four or three of you, 


ts procecd according to te aid ſtatutes, nd ell other 


fatutes in forte concerning bad łrupts, not only concern- 
7 — bankrupt, his body, lande, tenements, fre- 
bold, and euſtomsty goods, debts, and all other dungs 


- whatſoever, burly concerning al other perſons," whoby 


concealment, claim, or thx wiſe, do, * of ſhall” offend, 


| touching the premilles, 0 or any part thereof, conteary es the 


true intent and meaning. of the faid ſtatutes. Ax r Do 
AND EXECUTE all and every thing and things whatſoever, 
as well} far and towards ſatisfüction and pa 'of the 
faid creditors, as towards and for all other intents and 
purpoſes, according to the ordinante and proviſion of the 
ſame ſtatutes, Wi1LLIinG and commanding you, four or 
three of you, to proceed to the execution and accompliſh- 
nent of this our commiſſion, according to the true intent 
Wi | a *$ and 
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and meaning of the. ſame ſtatutes, with, all diligence, and 
effect. W renE$8 ourfelf at miner, the +1415 
% in che year of of eig. e 
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„Having got the commitken, you | muſt em "of 


the meſſengers to ſummon. a meeting of the aj part 
of the- commiſſioners t to open t the ſame, x when the petition- 
[creditor muſt come prepared, to prove big debt, and 
the party a bankrupt within the ſtatutes; but deore che 
commiſfoners proceed to execute the” commiffi L 
mult rake the gath ® required bythe 6 5 C. 2: 7 N 
At this | private mecting, the NE 
s fait ittings at 2 which" Sught” to be indorked on the 
preamble to "the proceeditige?”' W ems Jab 
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120 Proceedings, examinations,.anddepoſitions had and takey 
at Serle's; coffeo-hauſe ¶ Lincein s Aan, in, the county. * 
 Middufes, this 14th. day of. Aprils in, the,year of ouf Lord, 
1784, under, and hy virtug of his majeſty's N * 
bankrupt awarded, and iſſued againkt Jan. Jt; ren .of 15 | 
directed to us, William, Punpſtead, "Hunter, ang | 
How Blk edc ether with Henry Cowper Eſquire, 
and Richard Hargrove Gentleman, In the jaid commition 
named, which. (aid commulyon, i: is dated 2 at e the 


X2th day of Gib, n the 24th ear of the reign of ove- 
1 lord George the gy by the 542 of Gol, & 


oy ritain, France and. Traand, king, defender” 2 4 
faith, and fo forth ; and in the ; je. your” of our Lord | 
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14th dey of April, one Sound, fe bundred and 
"eighty our, 7 5 
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Depoſitions and examinations, and other proceedings, had 
2 taken under à commiſſion of bankrupt, awHfed and 
ilued againſt Fobn Wiifng lata of Chelmsſo ls county 
een, Shopherper, greedy and chapman s- 
iin, Sls ien m1 88070 22200; 1411 
Memoriel of the Commiſſioners, having quithfied N 
feldes to ur unde ane by toking” the 
Ont PHNlant ts 187 bras. nga hr Bo germ 


552576 945" 02. e ET 
„ MaioxAnDUM, That Sas William Bumpficad, Henry 
Hunter and Henry:Rufſel,E ſquires; whoſe names are hereunder 


Written, being the major part of the commiſſioners, named 


de necle in and by x cen mot ef Ben Erupt awarded 


A IE Jahn Wilſon, OF ChtmNord, "Fa" the county 
prog rnd men grocery/and chapman; beriag kate 
Wiftminfttr, the rat Yay” of apt, inftatit,” did perfotally 


- adininifter co esch other, und take the bath preſcribed, or 


 Sppotited'by an 22. of parliament, made in tlie fifth year 

bf the reign of his late majeſty king Grors 5 the ſecond, | 

atitated an act to prevent the committing of frauds by 

bankrupts) for commilfioners to take before they proceed 6 
N 

in any cotatniffion of bankrupt, before we ated i in the 


Execiition. of the ſaid PE: . 

nnn ie 41 [1.5 bine, Biel, 
nne ID TX . 

Witneſs. e Henry Ruſſel. 
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At oy Roll's. Coffee bolt in Chancery 1225 1 


14% day, of April, . — vin bundred, 
eee on bebe ire e ar oh Feed 
etunch 

_ able. Adee hel Koen 85e Foa 


—— Lendou, being ſworn, an 
155 examined the day and year, and at the 


8 place above written, upon his oath ſaith, 


= 3 hat Jabn Mailen, the perſon ageinſ 
Dun abe un whom the. commiſſion of bankrugt * 

8 gs was before the date, and ſuing | 
r ob 234 hs the, faid gommiſſi or d ill is 
W e Do Hp 7 and truly indehged, +" 


—— in the ſum 1 two 
| pounds, for goods ſold and delivered by 
dds deponegt, to abe aid nn Mi 
| for which faid ſum, or ang art dere 
Henry Ruſſel. this deponent hath not received any 
8X5 bogs cow? | ads — 
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Done ett 037 th 00067 rite, * 


On to be adminiſtered by the s fo 3 
es mus, upon their Examination. 


Dre 143% WEE" 
You are here produced; is Witnelles, by virtue of a 
commiſſion out of the High Court of Chancery, to us, 
and others directed, to be by us examined, concerning the 
bankruptcy of *'Fobn 1/7 ifon of, &c. Now to all ſuch quel- 
tions, and interrogatories 8 be aſked you, by virtue 
ot 


+ _  MAprivipLripicrevents© 


ef this vommiſſſon df bankrupt, concerning the ſaid Fobn 
Nihon, bis rate: or „ his abſconding, and other 
fg wwhichthe! hath= dohe or ſuffeted, by which he may be 
diſcovered/to' be-bankrwpr 2: and alſo concerning bis lands 
aud tene ment, gbods and chattels, debts and duties, frauds 
and emen ts; und other matter and things, in obe- 
diener tothe hid cbmmiſfon, and purſuant to the ſeveral 
Katues made concerning? bankrupts, you, and every of 
v0 ſhall, krue and dirett ani er male, and ſwear the truth, 
_ the whole truth, and hdkingGavihoiatd. 

Sl Lys WK „ a $66.95; 80 help you God. 
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e party * . Inſtead ef wer) ſay, 
n mal , ficetay,” And truly, declare and 
r! ase oe ing 

eee petitiofitig ereditor has ptoved his , you 


16" 'prove the trading.” YOLIUE. 
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W ae wt Min S360 noi νν, fi 
Anil Roll's -Coffve-bouſe, in oa Lane, - tbe 
r ygrb lay of Apr Il. | 


nett aeg £286 Amid bat abit 
nn Bae . B. uf, Ei, being ſworn and exa- 
06 125! 11% +519 mined; (being one of the people called 
D alers, being affirmed and examined) 
Ind Ie 9259) PO Prion ie 'andryear, and at the place 
above mentioned before the majaripait 
e 21 557 ©7 of the commiſſioners named and au- 
2 „ ſcoriſed, in and by a commiſſion of 
Ae, Dor ry: - bankrupt, awarded and iſſued, and now 

| in proſecution againſt John Wilſon of, 
RK. 8 Sc. upon his oath, (upon his ſolemn 
KAcmrmation) ſaith, that he hath known 
aA * the ſaid Fobn 2 en, for the 2 
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N N bil 3d! - 1/1 three years now laſt paſt; during which. 
0b br bim the ſaid Jahn Min, did uſe a 
Iden d She Sa exereiſe the trade and buſineſs of 1a 
banker, and as ſuch} was intruſted wich 
Fes tl. tdiub Dos the money, goods and effects belongs 
de ee e ing tos other perſons, and merchan- 
a 1311-07 died therewith, and ſeught and endea- 
Henry Ruſſel. IEC vaured to get his living thereby a 
(+1429 214-169 1 others of che ſame trade and bulines; 
1 e e uner- vn bias dn Sodw os 
bag) oy od a:? 6 | A. B. 
At. We, n 
Williom Bsp, 1: J. Bi bß. Elec being b and ex · 
bn I len eee e aud year, and at the 
place above mentioned, before the major 
e ert e the commilionare named and 
authoriſed, in and by a commiſion of 
Henry Hunter. bankrupt awarded and iſſued, and nom 
1/5902 +2 7 in proſecution, againſt John Wilſon, c. 
ara: 73 whe his oatb, ſalth that the ſaid Jahn 
ανꝑ iu: __ Wilſon did exerciſes; and oabty oni the | 
Us. 4 trade, and buſineſs of a pawn-broker, 
AO ie 414006) band as ſuch received. goods and. effects 
baſis > y S090 190 +7 by way of pawn; or pledge, and lent mo- 
ies thereon, and hath ſo done to this exa- 
ig 307 it ba minant's knowledge, for the ſpace of one 
uu a. pyeat, and upwards, now laſt paſt; and did 
U ſſeel and endeavour to get his liveli- 
«1 1,11, hood thereby, in the ſame maner 
Nod ane 21 iy, i others of that trade, and buſineſs uſue 
90 iin Gaby ally do-. tf 23/0 4&.40) Ly 
hens ptr ewt Magi Hen HOU l r A. . 
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Aoitivr Inu „u At, r. „ wonds 


William Bumg fad. A. B. of, Ec. being 1 4 ex- 
„ ben ee bramined! the day and year, and at the 


ins date plies? above /mentibned, before, &c. 


ee ee brupanthily oath, ſuithy that he bath known 
— has bei ion of H. againſt whom the 

ebe 534 ag Eomnraiilion of banbrupt, now in proſe- 
ae,, is awarded and iſſuedpsforgheſe 


nern. en ebe,eiguteen months lult paft; during which 


me 2, "time; he did carrywn the trade of a 
A N | merchant, and did trade from this king- 
dom of Eigland t Ireland, and divers 

des N˙αν -. other places beyond che ſeas, and did 
N= Nu. ſeok and endeavour: to get his living 
ola 207 540126 ,theimby;: av other merchants uſually do. 
bas tarnen aruoiltiomss vii tory + 4. B. 


eee neee yd Ay Sc., nus 


nid bebe 4>B-of; Ehr being ſworn; iti duridy 
n N which cime-helcagried on, and exerciſed 
whe b e 2607 the trade and buſineſs of a broker, in 

nt Hane. bang and telling ftock, by commiſſion, 
oled. es wand procuring inſurances on ſhips, and 
es bot - 03 leargoes for luer and gain, and ſought, 


Oe 19»! Lo band endeavou red tal get his livelihood 


A Relei. thereby, as others oi the ſame trade and 
ano % 25" iQ! buſineſs are uſed-tordo, | | 


bib bus „ % Gol woharkmonguenunyuay b oak 
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vil ud 199 03 Way t.. dou 


wm, Dung i B. of; Ve. being fworn, &. during 


Ae 025207 das nen time he uſed and exerciſed the 
Henry Hunter. trade of à factor by buying and felling 
* Ag goods by commiſſion, and ſought and 


«+, endeavoured to get his livelihood there- 
aA ; ; ” by, 
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Appotivix of Putcevents. 
Hery Raft. by, us others of the lame trade ver 
Ab e tn end. b N eee 
10 ban zh bat 266-4093 eden ee C. D. 
„in ed e At, Oc. an | 
Aale dme, A. B. of, He, being Suben de n 
* ing which time, he carried on the trade 
vr proſeſſion of à ſerivener, and as ſuch, 
all ot — other men's monies," And 
Hary Homer eſtates, into his truſt and cuſtody, and 
Pea made merchandiae thereof, and ſought 
A * and endeavoured to get his living 
3 _. thereby, in the ſame m 
Hen Ra, Ft that e are 


2 b, i Wc "= 

i iam Bumpſiead, A. B. of &c. being ſworn, Ge. 7 won 
ing which time he exerciſed the trade 

Fi Hunter. buſineſs of an hofier, in buy 3] 

©, felling ſtockings, and gloves, and | ſought 

Aadendeavouted to get his living there- 

Henry Ruſſel. by, as others of the ſame trade are uſed 
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e de ann dF Andy, 
Milian Base. A. B. of, &c. beg ſworn, &c. during 
erte Che * which time he uſed, exerciſed and carried 
681 boy (40 a GO trade and buſineſs of a ſhoe- 
22 2 "tte, by buying of leather, and work- 


"ST Xx” I's * : . 


Wet, 40 


e rONY p ing up, and converting the ſame into 
ee , ſhoes, boots, and Tpatterdaſhes, and ſells 
ae gat "mg the ſame, when ſo worked up, and 
NJ © converted as aforelaid, and ſought, &c. 
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Hallam Bumpftead,:: A. B. of, Hel being ſworn, &c, dur- 
eil bas aid 101 ing which, ;tine he uſed the trade of 


Aol 5312921 bei a, taylor, ju buying cloth, filk, linen, . 
Henry, Munter. buckzamy and other materials; and 


2001 54 -{a\akingtbemyup ingo clothes, and ſelling 

i 63 +125 d famer when ſo made up, and ſought, 
22 1 — endeavoured. to,,get his living there- 

bes lit et 1. ds, others in chat trade are wont to 

net 18S e nns 21: | 

e e e n oo iat -S mi dub C. D. 


_ White tle" nal ar the" bankrupt cannot be other- 
S bo . v %e may termed, @ dealer 
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node * es EP TON - 

e Rfter the 'petitiviig creditor's = and the Gale is 

'eftabliſied, - "the party fe prove the a& of 
ery irs BH erf v9 ned 

de, gut be. 23 the witneſſes. 
7 mx- IH Tignitfiti9s 
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Wil 3 * . one of the ſervants of Jabs. 
ö ron of, &c. the perſon againſt whom 
FREY the commiſſion of bankrupt now in pro- 
L 1 8 Wy 25 ſecution, is awarded and iſſued, being 
| GE. 1 bas eee eee 
d and at the place above mentioned, be- 
A eee fore dhe major part of the commiſſion- 
"MP2 | a0 en ers, in aud by che ſaid commiſſion 
ee 95 * N named and authoriſed, upon his oath 
Daz, (17 1 bis 8 ſaith, that an Manday morning laſt the 
Axgq,; is! aid Jam Mihen gave orders to this 
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* 17 5 1 2901 gie 14 OF It 1911018 * IL Jr * examinant 
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. examinant to deny his being at home, 
Men lens“ — creditors ſhould come 
to Shin? „to his houſe to enquire for him ; and that 
oni Alm el after this examitiant had received ſuch 
rg ice  Aireftions from” his ſaid "aiafter;""one 
MMI he, about" tivelve of the clock 
„„ fer bu Sk the ſane mörning, came to his m 
39M? Zaren att! ters Houle, and en uired Go os. 
47 7109 275 2271" Thinatit, for the faid obn Wilſon, and told 
this examinant that he came for money 


gp 4 5.) | 6 due from the ſaid Fohn Wiſſon, to him the 
470 50 tons: } faid | Thomas Abel, But this examinant | 


ay ©» boni: denied dis being At. dome, and re- 
fuſed to let the ſaid Mr. 4bel. ſee the 
id John Wilſon, (who was then above 
x &nlbs1] 2d ok 5 MPI chamber, as this examinant 
Win: why on V purſyay the order and 
e JENS #, Sueden by him, * receiv- 
Hann ant. e from the ſaid. John Halen. [This 
F. examinant at the ſame time knowing 
Henry Ruſl. that the fad Vir Abe was a creditor 
119 2108: of the ſaid: John Wilſon's.” I LOB 
node .ttugys ih Sw, 9.138% =P oY 3. 
Gig at on 1111721869 At, c. 1193 wh ; 
enen ot re being ſworn and 
bas examined on the day and year, and at 
A enen „„ before, Cc. 
+47) +44. +/3 70, upon his oath ſaitbh, That Jahn Mien, 
aoFitminon the perſon againſt whom the com- 
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rn u on +» mifion of bankrupt now in proſecution, 
SFP REY e is awarded and iſſued, did within the 
bd mpase ef tres months, now laſt paſt, 
Ser ages take an apartment or lodgings in Spring 

| Gardens, 


beer ane in thas . city und liberty of e. 
ene bor the purpole of ſcreening bim- 
ta 46: «(elf em dis credicgts, as this examin- 
Ares tn 4s) 2:4 Rnveiitbelevesgdecaufe the ſaid John | 
n pe Aden, daclarad nonthis examinant; that 
Sat "att; e, 169ſ0n ofthis bing the ſaid apart- 
04-2 204257 21 an pring Gardens was, 

Hers Roſes i £2 fear; of, his being arreſted by his 
Hen el. a. editor, Jome. or. one of them for debt, 
"Sw PISS id at the, ſame fi informed this ex- 
n 4 0 e amioagy tbat che * 
:bifllaxid es ws. 10 85 e they being in che 
r ee eee 0:2 pk R | 
01 diets: 37% afp EW, ad _286t A. B. 
ae SIE, bi A ene 24 772 - 
an Dump/icas 21; 4- B. of e.. being ſworn, Cc. hath 

= g 2 - departed from; andleſe his dwelling houſe 
lucy ES 5 2.5 "> for bis "lodgings In this examinant's 
s + Dork Lis * "houſe, an uu place. of habitation] for 
3 1 / ſeveral as no aft paſt, and from 
1 —_ . 1 de diſcourſe, Which this examinant hath 
i 3 75 had wün the aid John ion, and 
bes chis enainnerverily believes, he 
doth ſecrete himſelf ſrom his creditors 
for fear of being arxeſted by them, or 


* 


be? 3 2/14: ſame-qr;one of chem for-debt, | v 
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en Bund. A of . being ſworn and exa- 
- pat er ln © 22:7 iinedthe dayandgear; and at the place 
tee hone: i, 40 havementioneds before the major part 

itil 7 > 1 of the. commiſfianers:named and author- 
eh e hn (dey din. and by cadtmmiffion of bank- 

aſe A135 2994 10 923g; ELLE , rupt 


e * 


— a 


Arr nr xD i .., Typt.amarded and iſſued andnowyn pro» 

_ 26117 Bie Futign againſt Joh ion of, &:, upon 
v0 bat ad Ia led Hg, that the faid Jabs I gen, 
wean dag bln eh migung, in trade, being ren- 
4 ben et eres incapoble to bey all his creditors 

20 Shay dir, full 20d juſt demands, did ſend this 

© , +002 "ming eth, to endeavour to 
AA —_— his affairs with his creditors, 

| ngly this examinant did come 


| eG tom the gth day 4 
— and met the ſail To 
by ' Ii at Chilſet, at Which time the ſaid 
, 3. $1010 J ve, et e this examinant, 
. a Wi Wat d. be Was' unwilling and afraid to 
13 > 0 ue meet his 3 and that on or about 

0 enge 202 the ſame time, he gave him this exami- 
bob cl tous nant a better of attorney, to make an 
Du eld 2 bus t " end of his-affairs, if the creditors would 
1 TRE e confeut theret.. And ald declared to 
ae ch de 001 . is bis Git eredieay” 
Wen ene ibs. bþ would not comply with ſuch terms as 
e 460) thisexdthinantthould propoſe to them, * 
vii) to la) Aſt 55 that then he, this examinant, ſhould act 
nid o 29200074 and trunſact his affairs for the beſt of his 
intereſt; and this examinant further 
Asen, e — that the ſaid Fobn Wilſon bath ſeve- 
«| Ee nul times declared to this examinant, 
aN das 3 chat in caſe any ſtatute of bankrupt 
. If WW: -'of „ be taken out againſt bim, chat 
"BNET re el,  heapekd mat appear-cherers5\ pid getien 
| 2 5 ren. de on or about 


= 
p «+ . 
; % 


Au 


67 ents with —— he had power 
: to make them; — ſhould not hear 
b * from bim tm: b- tb next, and be- 
ee bas wy eee Londen, or 
. Eibe where he-is gone. 5 
Top 1944 ö u SD A. B. 
1555 Lenne DD bas | 


2,4: ugh: HEL at $6.25 * {THY 61 box: 
ut en Bunnies 4. Res of hyiog 6 Georg Eee 
e ee e , C ted year, and ir the 
bis), 20h: 286 ich)? *. pve mantioge d, before, &c. up- 
ot bidde Vs my 18:4 3 oh t he was preſent, 
19414: 25 10 2:4) 143044818 dee Fehn, ien, of, &c. the 
019619} #142 4544 oberen fink emhem the commiſſion of 
Link m 0 lays: in proſecution, is awarded 
lin eee aint iiuedeglalyfign, ſeal, and as his act 
Ham flmter, band Seedydelivesa, certain indenture; 
e org buch oi 11 (here ſet at a Hort recital of the ma- 
H anos el di derial parts, of it li, and this examinant 
* rn de ©0gh ug Kugtdegen laltherothat the name Jobn 
r ail ſuhſeribed, againſt the ſeal of the 
ee 643 12 Aide inden e No produced to him 
21998) N 10 a this xp mana nts. af. the time of this his 
n 1 305 erawinafian, and; exþibited to the major 
5,8 affine · id apart pf;,the, ggmmuffioners, in and by 
„. roatinzd 0 -1+:the,faid,commiſipy. named and autho- 
e Holes « - TIER... the proper hand- writing of the 
Anm Ruſſil. o ſaid Fenn Mien; and this examinant 
1 l l mn further faith, that the name of this ex- 
Ss Gs d b on - AMinant. ſubſcribed to the ſaid indenture 
that £12 459 Bol $85, Witgeſß 4% the execution thereof, 


; noſe; WY 4 * 10 
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arg lh s of this exatminant's own proper hand- 
on  bluow 219. "1 writings 424 10d 


Ae San ar agen ts. 4 * n . B. 
1700 bluodl (ach L * E n at | 
4 87 ( u 


illiam B Fs e 
We" „ Mine, the, day 20d year; and at the 


4 8 a place above mentioned, before the major 
8 part of the commilſioners named and a 
* authorized in arid by the commiſſion of - 


ane bas a 2 bankrupt,; awarded and iſſued, and now 


2s 28 fe os Ia profecirion” aguinſt John Iden, of, 
e e. ade ußon is oathiſaith, that the ſaid 


eee. 


7100 rl * bv af r 9 protected by \ 
l ambaſſador to be 


40 To! ne 1 ds ders ſeen the ſaid pro- 
Hol bis 3 * tection under the hand and ſeal of the ſaid 


* 34; £3 ws 'v 


T5 Ts Nj 17 e 5. : ambaſſedorz"in the poſſeſſion of the ſaid 


. 


|, Job Win: and this examimant furs 


ch tler fath, chat he verily believes that 
If — e 8 25 15 the ſaid Yon, Men procured the ſaid 
ei 5 7:4 15725 protection for che purpoſe of ſcreening 
9836 Poly ©" * Hinifelf.ffow his creditors, and its pre- 
Tm Pon Ven his bring arreſted by them for debt, 
"% 1 alt 75 TY 5 becauſe he this examinant on or about 
wide an Gay af arch now laſt paſt, was 

I Lt * 0 preſent and in company with the ſaid 
Hy tx 5 ' "John Wile and nd. 

Ry ee of tde officers belonging to the 
wy mM NW! at ee. of who told the ſaid 
| John Wilſon that he had a warrant to 


ny WY uy - 


> 2. + arteſthim the aid Uebe Wiſer, at the 

T4012 15 e wit of (Temas: Mel, for 1001. debt, 

* 

89 | *B2 _- whereupon. 

*. * \ N 
7 . 
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1 CA +. 
”- Y Da 
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* nen 
R. Yon a Rey 
bn nel bid 2: „ e 6 
aba oY And claimed 3 by virtue thereof, 
16 bas et n bade the id 
V S010 yoofty to arreſt him at " peril, which the 


Hrs ba, "'faid * fol din e 04) | declined to 


a 1 > on account of the faid protection, as 
RK Oat” UD ma igen LL 2— 510 10 2 V. F: NNW 4 B. Th 
16259689 It 2g $724 At, Sl d 257445 
mn, Bae, 1. F. f, t. officer to the ſheriff of 


„Ain 


e de 100 heil btn and examined the 
ts bas .162y 6nd "tay, Se: Abele Wie major part of the 
omi moners named and authorized in 
1 Nai [7990 % 1d y comte of bankrupt, award- 
bart tri #1020 220; ed and ied,” and now in proſecution 
eee "att 7 Wir, of, &c. on the day 
AVON 214 ** Ant er; And at the place above men- 
e ee e e , *xthedtpen His oath ſaith, that on the 
isa 3:01 62 Ah day ef Marth Halt. he this examinant 
ui tits uo urreſted the ſaſd John Wilſon, by virtue 
Henry Hate, "of Vr. and\ detained him in his cuſtody 


until che en day of March next follow- 


„„ ing, wen he this Examinant, in obedi- 
tec ende t& his Tiafefty's writ of habeas 
rp rum nig directed to the ſheriff of 

Yer z bist o 6 „ did conduct the body of the 
M bit, a0 e before Sir Henry Gould, 
gat, one of the King's Juſtices of 
\Heuy Nucl, the Bench, at his houſe in Lincoln Inn 
ee ee Lins Nd in the! faidicounty of Middleſex, 
UN a 623111 4.40 wann Sommand of the ſaid 


ald en nad lag of got” tg writ, 
9 2 


FILLS peud(x of Pyecedeuts fr; orion 43. X# 
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'D 2 „ did then and 
here ieceie from him, this examinant, 
| the body of the ſaid, Fob IV ibo, and did 

ad dow. cinng 1 of the wat- 
den of the fleet. A ang 


* N0413946 19 vis! 987 lo Inns no o . B. 


| ' 42 "At, Oe. [MEXI en 
a Ar 
Ts 1.2. of eee. gentleman, who exe- 


cutes the BE LAed of the popnen a 
tte Fleet priſon, for Jahn Elen Eſquice, 
2M enim xe bas Warden of che ſaid;priſon, being worn 
173 16 2189, 1018Mm and examined the day and year, and at 
2F1100bs bas the place, abpye mentioned, before, &c, 
upon bis, oath, faith, that Jahn Mien, 
nanu rg * the perſon (as this deponent is informed 
(&-> 203.00... 33/6 ang believes); againſt whom the com- 
1:9 +044, 22514 Million, of bankrupt ne in proſecution, 
oc nd 28 djs} is awarded and iſſued, was, on the 6th 
dayof March, laſt, committed to his ma- 
uur IA. tach * eſty's priſon o the Fleet, by the ho- 
= baitp: ald ni min . pourable Sir Henry Gould, knight, one 
nei een gf the zuſtices of his majeſty's court of 
Somme Pleas, ati/Fiiminfler, upon a 
it of habeas corpus cum cauſa, directed 
Aae t the ſheriff of , Midaliſ, who certi- 
M13. 46 * 00 945 died and returned to the ſaid writ that 
W x ("vl us dhe ſaid Jen Wijpn in the faid writ 
to egit ni named, was, on the 4th day of March, 
$9 »3 pax nd in the piear of. his preſent 
e. to; (3260 majeſty's reigns. taken and detained by 
481,504.19 anne by virtue of a writ 
Ty of 


01 420; 25h 


an: | KppenneaePrerevnts 


trwotddr lbs n the caſe to the damage 

gag n of the ſaid Thomas" Abel, of 100 J. which 

4020221, 101 78. ſaid Joh Wi hen ſo taken and detained 
4s afdreſufd, is, as this examinant is in- 


daormec aid believes, the ſame perſon 
Aae ja 10 againſt whom the aforeſaid commiſſion 
3 80 8 8 is awarded: and this examinant further 
As con e Yan Wer beth exe 


ice the d ay of his ſaid commitment t 

Fa Ent: priſon The che Fleet aforeſaid," re- 
OY ©" "mained aud continued a priſoner therein 

n Art the fit of the mich FHomas Abel, and 


N s now i is a priſoner there, charged in man- 
3% 397! 6214987 8-036" 53 Ui s aforeſaid.” SAY 1140137 * 


ANG! 3 1736" | 448444 17 5 — an Y = 
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But che certificate of the clerk of the papers, with a de- 
poſitiont of its being ſigned by hity, is the uſual proof given 
ol the lying in priſon t twWòo monthks. 
Atti wa id 38 Knνα,),ν˙ eit n bs 
t HALOT 14 u 47 tpi 2 94th, 01 
William * %, A. B. of the eity of Londen, merchant, 
n e 0 and ohm Knight, of New Inn, in the 
| rain 212145 e Middleſex, gentleman, being 
1 4. e eee — ſworti and examined the day 
And year, and at the place above - men- 
ane eee e tioned; before the major part of the com- 
miſoners named and authorized in and 
by a commiffon of bankrupt awarded 
| 2101004 and ned and now in proſecution 
2% init ae © againſt John Wilſen, of, &c. upon their 
te leuts uu F 1 oathis ſay; and firſt this ex- 
2a minant, I. B. for himſelf faith, that 
K b n or about the 4th day of March now 


3 laſt paſt, he this examinant, by virtue of 


'y 
37901 41 
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Ansinnen XK, 


2 96 deameaſies parliament made and palled inthe fourth 

i + year of the reign of his preſent majeſty king 

+1412) » Gearge the third, intituled “ An act for prevent- 

ig inconveniences, ariſing i in caſes. of mer- 

* chants, and ſuch other perſons as are within 

- < thedeſcription of the ſtatutes relating to bank- 

e rupts, being intitled to the privilege” of par- 

„ liament, and becoming inſolvent,” did make 

a .- a1, affidavit” in his majeſty's court of King's 

Hunter,” Bench at: Heminſer, that the ſaid John Miſſon 

e i as juſtly indebted unto him this examinant in 

kl Seb er of zoo. and that the ſaid Fohn Wiſſin 
was, as this examinant verily believed, a 

it 4 = within the deſeription of the ſtatutes relating to 

b bare. And this examinant further ſaith, 

e - that, the ſaid um J{3/on, hath not id, ſecured, | 

odr compounded the ſaid debt, or entered into 

3 0 2.005 bond to pay ſuch ſum as ſhould, be recover 

1 * 1 in the action, in purſuance of and according 

to the directions of the ſaid act of parliament, to 

7035 407 the knowledge or belief of this examinant. And 


ane 880g . this examinant alm Knight for himſelf faith, that 


be did on che nid, day of „ — file of 
e ecord in the ſaid court of King's Bench the ſaid 
af davit ſo ſworn by the ſaid other pxaminant 4. 
Henry, . a8xlerefuid., And h- he did oi the 
Kulſel- day of ſue out of the ſame court of 
UL) UP King's Bench 6 umononsagan8 he fd | 


D Nun ent 00-06 n e n 
- vi e mmno laſt paſt, ſerved him the 
l AG. {5} 21; ane f l thereof, 
ik 2:57 | B. 
£1 M Knight, 
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— deptter tank t6 vo-anding wal 
| | ado abdrquey as wb 1 ſun, on | nei) 
061-5" 18138 Jar 

© Difeſiion if Trading and an of Benkruptcy. = 
div neee 8 dur aua Mar 
en, . of, r. gentleman, being ſworn and 
Runa, examined the day ant year above written, upon 
277 n| 41 his eath faith, that he hath bheeũ acquainted--with - 
in Miba, the perſon thainftwhotn the come 
b miſſion of bankrupt is awarded and iſſued ſor 
tile ſpace of tenqrars and upwards, and knows 
245 = that during ſuchetime be the faid 70% Wijan: 
4942": FR hn = 'trade- of, Sc. in 
2 -+ 2-7 aforeſaid, by, Ce. und thefeby = 
| foupht and endeavoured do get his livelihood as 

; others of the ſume trade or buſineſs uſually do. 
2 — — —— that on Mon- 
n a dhe ich day of March, 1584, the ſaid John 
W 8 "Wilſon told this deponent that he was afraid of 
ka * ek arreſted dy his creditors or ſome of them, 
And that he muſt be obfged to leave his houſe 
0 a for fel of being atteſted, and defied this depo- 
Y © nent, who then ved inthe houſe” with the aid 
l! Jahn Wilf , not to acknowledge the cauſe of 
di departufe. And | this "Qepottent further 
"as bug "Kick, Abt me (aid John Wijon did « f 
de eue day lese His houſe dn abſconded, 
or "Fear of Hin fe by his creditors or 
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| AppendiyoC Precedents. OM 
If rom the evidence produced the commiſſioners are 
ſatisfied the AA n 
ing declaration. 
IVR ins. oy +5, av DOTS V N Kon how 
"At, &c, 

 MzemorRanDum, We whoſe names are hereunder writ- 
ten, being the major part of the commiſſioners, named 
and authorized, in and by a commiſſion of bankrupt awarded 
and ĩſſued agaiaſt rn i don, late of, Qt. (as deſeribed inthe 
commiſſion) having dealt in the faid commiſſionʒ upon good 
proof upon vath before! us this day had and taken, do find 
that the ſaid Y Mia, became à bankrupt within the 
true intent and meaning of ſome or one of the ſlatutes made 
and now in force concerning bankrupts, beſbre the date 
and ſuing forth of the ſaid commiſſion z and we do there - 

fore declare and adjudge Rr 


P alliam Bumptead, 

3. 4 * 2 
WR Ms f cal W 4 Wu 
1 | n j gf 
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The following notice, mlt be 4 in "as 
guxette, and the Solicitor ſhould, r eee among 
the other proceedings under the commiſion. 


"Whereas 3 a commilſion of bankrupt i is FEM againſt 
oh Wi won, | late of, "&c, merchant, and he being declared a 
apkrupt, f is | hereby ON to ſurrender himſelf to the 
commiſſioners ont 1 _7 inſtant, and on 
the Weber vg "at en of the clock in the fore- 
noori, at Guildhall, Laid: at the ſecond of which meetitj 
th?" editors dd 6” colts prepared to prove their debts 
and chooſe affighees : and all perſons indebted to the fail 
bankrupt, or that have any goods or effects of his in their 
hands are deſired to give notice thereof to Mr. | 


| Immediately 
2 
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Lebte) pen the commiſioners declaring the party 
bankrupt, they iſſue their warrant ſor ſeizure of his effects, 


2nd the meſſenger by virtue thereof feizes the effects, and 


continues to keep pe the kay have exe- 
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Whores, | his Lin commiſſion under the, great ſeal 


Is Great Britain, grounded upon the ſeveral ſtatutes made 
- and now in force concerning bankrupts, bearing date at 


Weſtminſter, the ſame day with this our warrant, bath been 


awarded and iſſued againſt John Wilfen, of, .&c. direded 


unto. us, who have: hereunto; ſubſcribed our names and ſet 
eur ſeals, together with Henry Cowper, Eſquire, and Richard 


Hargrave, Gentleman; and we being the major part of 


the commiſſioners named and authorized by virtue of the ſaid 


commiſſion, having begun to put the ſaid commiſſion in 
execution, upon due examination of witneſſes, and other 
good proof upon oath before us taken, haye found that he 


the "faid John Iiſen did for ſeveral years lat paſt uſe and 
exerciſe the trade 6 in buying, Ec, in the 
way of his trade aforeſaid ; and have alſo found that he the 


faid. John Wilſon, by reaſon of ſuch his dealing became in- | 


* 


debted unto Thomas Abe of, Tc, in the. ſum of 5 5 and 
| oun 


44 


upwards, for N And w t. "alſo 

upon good proof upon AY that the 15 5 Mi. lon ion 
before the date and ſuing forth of the laid committion "4 
come ba upt, within the true intent and meaning of bi 
rupts, ſome or one of them, before the gate and Tuing fh for 
of the commiſſion; and we have adjudged and od 


him 8 aceqrdingly, . Theſe at are ce therefore, by x Ft 


„ 
ö — 


Appendix of Peecedents;— wen 
of the ſaid commiſſion and the ſeveral ſtatutes therein men- 
tioned, to will and require, authoriſe. and impower you, 
and every of yaqu. to whom this our warrant is directed, 
forthwith to enter into, and open the houſe and houſes of 
him the ſaid Jobn J/i/fon, and allo to enter into all other 
place and places belonging to him the ſaid Zohn Hilſon, 
where any of his goods are, or are ſuſpected to be, and 
there ſeize all the ready money, jewels, plate, bouſhold 
ſtuff, goods, merchandizes, books of account, and all other 
things whatſge ver belonging to him the faid Joby Wilen. 
And ſuch things as you ſhall fo ſeize, you ſhall cauſe to be 
inventoried, and appraiſed by honeſt men of {kill and 
judgment, and the ſame you ſhall return to us with all con. 
venient ſpeed; and what you ſhall ſo ſeize, you ſhall ſaſely 
detain and-keep in your poſſeſſion, until we ſhall give you 
order for the diſpoſal thereof; and 1 in caſe of reſiſtance, or 
the not having the key or keys of any door or lock belong- 
ing to any place or places of him the ſaid John Wilſon, 
where any of his goods are, or are ſuſpected to be, you 
ſhall break open or cauſe the ſame to be broke open, for 
the better execution of this our warrant. Given under our 
Hands and ſeals ths  dayof __ - 
A of our Lord 1784. r 


William Bumpſtaad, (L. S.) 
5 To David Cadell our meſj- Henry Hunter, (L. S.) 
ſenger, and to all mayors, Henry Ruffell, (L. S.) 
bailiffs, conſtables, headbo- 2 4. 
roughs, and all other his ma- 
jeſty' sloving ſubjects, whom 

ye require to be aiding and 8 
"affiting i in the execution of * 
this our warrant as occaſion | 


Mall require, 
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eur ” Siu mos for the Bankrupt to n 


+: Whereas a commi fen of bankrupt on the 
Gp aBinv1 105 -now-laſt pity iſſued under the great 
 Ratof Grat Britain, agtinit you Fohn Mien, by the name 
and defcription of Jobs Ii en, of, Sc. And whereas the 
Wen part ef the cmmiſtoners in and by the ſaid commit. 
ME > fron named und authoriſed, have declared. you to be bank- 
rupe; We the faid gommilioners./ do. hereby ſummon and 
require you the ſaid Jam Min perſonally to be and ap- 
pear before the cammiſſioners in the ſaid commiſſion 


. I named, or the major paxt of them, s the 4 * 


day'cf 5 int n . a e, in ne, and 
ene and + days of, | 
next, at cleven in the 2 at Guildbph, Londen, then 
and there to be examined, and to make a full and true dif- 
cvery and diſcloſure of al] your eſtate. and effects, accord- 
ing to the directions of the ſeveral ſtatutes made and now 
in ſoree concerning bankrupts, and. particularly the ſtatute 
n 6d, yoor_of e of ie. [ate ee | 
ing George the ſecond, jatituled «An ac to prevent the 
= * committing of fraugs by bankrupts 17 and herein you ate 
not to fail at your ies n e hands this 
4 / 7 1 ee ein tt 
S063 de #00H,071t #4 Va Þ> Was, . te bet, 
177 wait 18 47 Batu Wan 15 N 40 Heum Hunter, 


* 


Dat NH Anne re eum Rafal. F 
3» To Jon 5 id io rt un . * 
03 the Bankrupt. ant ft i 14 1 


145 (uſual for the Mae to Ind f wh 
firſt meeting, for the lake of being protected. 


„Won * kd 7 
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A and othet proceedings taken at 
11. +. 2.4 » Guildhall Londong this twenty-ſeventh, day 
e Jah, 1769. before the major part of 
the commiſſioners named and authoriſed 
Ain and by a commiſfion of bankruptcy; 
awarded and iſſued againſt Peter Ha- 
View (ney ifs | eleven ce e. ka- be an en 
OW: date the | 2th-day ofifuhs [37 6g- * 
J. Benet, auer Haſenclever, late of London, but now of 
* * Putney, in the county of Surrey, merchant, (late 
| one of the partners in erade with Andras gem 
Aud Cn Ge, Mate or Conben imierebaiith, 
© | gait hom a conmiiſion" 5 bankrupt Math 
| deen lately awartfet andifued) did the dy a 
nn Place abovefail, "putſuant to odee 
din the” Tae Odudtts et- Ut Pespad, Jai 
$f Fir raping noe of _—_— 
_ *_ mifſoners in ant commiſkon named 
© *ndaithoriſed, — be from 
© Yithe to time ehathine@touthinig'the ; 
Nobert of his eſtate and effects, und in allithings ta c 
W form imſelf aceording to the directions of the 
* ſabetal acts of parkament made and nom 
force concerning banlerupts, and parti 
late a of parliament made in the fifth year of 
e majeſty's reign, intituled * An act to 
prevent the committing of frauds . a 
4 rupts, And to have the benefit thereof. 55 pr 
Pater Haſeclever. 


e@TI4TITD wo 


"x Appendir of Pꝛetedents. 
The ſaid Peter Haſenclever being ſworn arid 
examined the day and: year and at the place 
uni? ws _ aboveſaid, upon | his oath, faith, that he is not at 
15 *2 +, preſent prepared to thake a full diſcloſure and 
N diſcorery of his eſtate and effects, and humbly 
6 S prays # further time for the dolng thereof till the 
i, © next day appointed i. in the Lenden Gazette for 
* ee F oy, 
CC EPIGULARE: * © Peter Hefner. 
"EP WIN {day "_— bac belag“ 
After the banlerupt has ſurrendered himſelf, the 5 
— indorſe a memorandum thereof upon his ſurrenden 
iby Which be will be protected. Nee 
$9 e eee 266), of REY Wig Ow, NY 
8421]. At, Sc. a "S444 3a 5% Ne MY &vl A 
e in ee F der Recep the day and year, 
and at the place abayementioned, ſurrendered to us whoſe 
names are hereunto, ſybſeribed, being the major part of the 
commiffoners named and authoriſed in and by a commiſ- 
don of bankrupt, awarded and iflued, « and now in proſecu- 
Lian againſt the; ſaid) Peter. Hoſenclevery, and ſubmitted bim- 
ſelf to be from time to time examined touching the diſco- 
vary. of bis eſtate and effects, and in all things to conform 
| hindfalf according to the directions of the ſeveral acts of 
Parliament made and now in, ſoree concerning bankrupts, 
8 and declared upon his oath that he was not prepared to make 
a full diſcloſure and diſcovery of his eſtate and effects, and 
prayed further time for the e 44145 e was 


| pranted to him mann, 55 921232 


Nest a 41-3 £4. 160 \ te Banner, 
$6.24 WALES OD. 7 wy 21 i. f Robert Fawcett, g 
CCC 
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No. * l Oath 
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— Precevengs * 


Al ZAZ 25 een . 75 4 3 » 67 ho {iO ; 


g2303 2124 
dag; | Oath for men Dies: 


00 70 Ky en nin as ſhalt be aſked you * virtue 
« of this commiſſion. awarded againſt fan _Hoſenclever you 


'« ſhall ſpeak the truth.” 
5d S507 ul” aired abt ue. 
907" Mete = At rr 3870 


Depeſion of th perm u, Dost. 
10 net 57 at „ * Ti TETRIS T 


J., Bennet, | "William. Watlingtans, of Brad irie London, 
bns a cchoſiertꝭ being ſworn and, examined the day and 
"0425 % year andzat the place aforeſaid,) upon his.cath 
nner faith, that Reter Hnſenclever, the perſon againũt 
e hem this gommiſſion of bankruptcy is awarded , , 
* brs 1 and;ifued-forchy(as, being one cf che partners in 
7 11180 * trade with Andrew, beten and Charles Crofts,” late 
198 10 \, of Leden, merchants) was at, and before the 
d 19 Ats and Adding forth, pf, th6uſald. commillion, 
-21 jailed and till, is quſtly and truly indehted unto this de · 
doch onen and John Flaol ben and William Stevens, 
e his partners, in the ſum of 921. 195.1 104. for goods 
"Robert fold and delivered, which, with the ſum of 1000l. 
Fawcett, belbre\piovediby bis deponent, wake together 
| 188535 195. the ſum of 1092“. 19s. 10d. for which ſaid ſum 
404 y "of 10 092K" 198. 10d; or any pact thereof, he th 
deponent has not, nor have His faid partners 
pots it nor either of them ts the knowledge or belief 
ok this deponent, received any ſocurity or ſatis- 
* dW] faction dahtatſoeverg ſabe and except that a debt 
due from the ſald Peter © Haſthtlever, Andrew 
George” Seen, and Charles Cretu to this deponent and 
1 bis ſaid partners, hath den ved under a 
das | * ' 


= | pens of 


e dane, Ek. "wits" ut and" before che 


= anti fork f 


7. „ ö 
being ſworn, &c. that Peters Haſenclever, the 
. perſon againſt nom this. commiſſion of bank- 
E rt ders, 


_ dne ae Fort of the tid 'commibBon, and 
a l i Ju and Truly indebted unto this depo- 
_ Finoctt, nent und David Hoger this Jeponent's partner, 
0 18. im the ſum bf 195 L. 18. 10 on the balance 
ol. of *acevtints/For money paid, Thid out and ex- 


— 


"Mm n pended by this deponent 2nd his faid l 


or which id mum of 1860. 185. 10d. or any 


pepcert thereof he this deponent hath bot, nor hath | 
cum his ſaid partuer to his knowicdge or belief re- 


r or facifaflion whatſoever. 


3 — 30 WY * 1 George - 


Wos 26 7.40: vile Lat 76 59 4 (+; 15 Kd 64 0p” r 


— dn com. 
e 1 is ned and iſſued 
+ + forth, as being ne of the pense, c. was at 

, and before · the date and iſſuing forth of the ſaĩd 
Rn —_— and tyuly indebted 


RE 3 | | 


77 i 145. 1 and — 4 — f. 34. on 
34. the balance of accounts for goods ſold aud de- 
==livered, for which ſaid ſum of 50 l. 145. 34. 
or any. part thereof, he this deponent hath not, 
nor hath his ſaid partner, to his knowledge or 


„ rant yore 


ined > e er T5 Even am Tatnall, 
229 Yard 28 uk Laugh 8 000% 6 IE 


nnn 
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» bach 252.30 not Rm 09 SES 1 
| Wilon, the youngery of Londen, wer- 
rr chant, being ſ worn Se. That Peter Hojen- 
ded 4 5 the perteg agajaſt, whom this commiſſion 
. baden, is awarded. and iſſued forth, 6 
being one 0 f. the partners, Ac. was at and be- 
Je d the, date and iſſuing forth oi che ſaid com- 
oy miſſion, and fill. is juſtly andaruly indebted unto 
5080. 100 wh deponent in the ſum of 5084; 20s. 9d. on 
gd. th balance of accounts for money lent and for 
Robert = premiums on inſurances, for which ſaid ſum of 
Fawcett. 5081. 105. gd. or any part thereof, he this de- 
ponent, hath not received any ſecurity or ſatis- 
\ faction whatſoever, ſave and except a pro- 
od miſſory note under the hand of the ſaid fol“ 
5 d N : Seton for 505 f. 6 8d. payable two months 
r aſtert date to: Meſſrs. - Haſenclever, Jeton, and 
Cote, and by them indorſed to this deponent, 
Gaarge which faid note is dated the 1 5th day of Sep- 
Hill. tember 166/%s oo n 


2 
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a pede Og. 
| Depuſition.of a Creditor where be has ſold the Debt. 


: i 


David Barclay of London, inſurance broker, and 
Alrander Anderſon of London merchant, being ex- 
J. Bennet. amined the day and year, and at the place afore- 
aid. The ſaid David Barclay (being one of the 
people called Juaſers,) doth ſolemnly, and ſin- 
cerely affirm, that Peter Haſenclever the perſon 

| againſt whom this commiſſion of bankrupt is 
awarded and iſſued forth, (as being one of the 
partners in trade, with Andrew Seton and Charles 

/: © Crofts late of London merchants,) was before the 
date and iſſuing forth of the ſaid commiſſion juſtly 
and truly indebted unto this affirmant in the ſum 
of fiſty- eight pounds one ſhilling, for money paid, 
laid out, and expended by this affirmant for the 
ſaid bankrupt and his ſaid partners; and alſo for 

work and labour, and for which faid ſum of 
fiſty-eight pounds one ſhilling, or any part 

| thereof, he this affirmant hath not received 

7. - _ any fecurity or ſatisfaction ' whatſoever, And 
2 the ſaid Alexander Anderſon being ſworn, the day 
Robert and year, and at the place aforeſaid, upon his oath 
Faiocett. ſaith, that he did before the date and iffuing forth 
+... of the ſaid commiſſion, for a valuable conſidera- 
tion, purchaſe of the ſaid David Barclay, the ſaid 


A debt. of fifty-eight. pounds one ſhilling, and 


6 therefore this deponent faith, that the ſaid Peter 
OO, | Haſenclever, was at, and before the date and 
iſſuing forth of the ſaid gommiſſion, and ſtill is 

LON juſtly indebted, to this deponent in the ſum of 
431. 105. forty-three pounds ten /{hillings and ſeven 
17 * 2 pence, 


4. 


Geb. Hill. 


N Bennet, 


697 L 15. | 
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pence, this deponent having 11 the re- 


ſidue of the ſaid bebt before the date and iſſuing 
forth of the ſaid commiſſion, for which ſaid ſum 
of forty-three pounds ten- ſhillings and ſeven 


pence, or any part thereof, he, this deponent 


hath not received any n or * 


Watzer per. 


Alexander Anderſon. 
On' a Bill of Exchange. 


IWiliiam Blake of Blandford in the county of 
Dorſet, mercer, being ſworn, Sc. That Richard 
Enchmarch, and Francis Enchmarch, the per- 
ſons againſt whom the commiſſion of bank- 


rupt is awarded and iſſued, were before the 


date and iſſuing forth of the ſaid com- 
miſſion, and {till are juſtly and truly indebted 
to this deponent in the ſum. of, fix hundred 
and ninety-ſeven ' pounds one ſhilling, upon 
balance of accounts for money paid and ad- 


vanced by this deponent, to Meſirs, John Toer 


and Co. upon two bills of exchange, both 


Robert 
Fawcett. 


drawn by the ſaid bankrupts, on Henry Uthoff 
Eſquire and Co. merchants London, and ac- 


cepted by them, and both payable ſixty days 
after date, to Meſſts. John Tozer and Co. or 


order ; one of them for the ſum of three hun- 


dred pounds, and the other for the ſum of four 


hundred and forty pounds, for value in account, 
both of which ſaid bills of exchange are dated 


the twenty-eighth day of March, 1761. and 
ſeverally indorſed by John Tezer and Co. 
*C 2 And 
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And this deponent further faith, that he bath | 


"Gee: Hil not had or "received the faid debts; or any part 


thereof, ſave the aforeſaid two bills of ex- 
change. | 
Willem Blake. 


13 
E ® > I 
* K © * 


Depoftion of 4 Country. Creditor. ſworn before a 
Kur nnn there in eee. 


5 


417 


In the matter of Richard E nchmarch 
and Ffantis Enchmarch. Bankrupts. 


\ Henry Lane, formerly of Penzance in the 


county of Cornwal, but now of Tiverton in the 
county of Devon, clerk, maketh oath that Rich- 


-ard Enchmarch, and Francis Enchmarch, of 

7" "Tiverton aforeſaid, merchants and partners a- 
gainſt whom à commiſſion of bankrupt hath 
been lately awarded, were before the date and 
ſuing forth of the ſaid commiſſion, and Kill 
are juſtly and truly indebted to this deponent in 
tte ſum of one hundred pounds for principal 
money lent by this deponent before that time to 


403% - the ſaid Richard and Francis Euchmarch; and 


© "ſeven hundred and fifty five, given and entered 


in the ſum of three pounds for intereſt for the 
Wy And this deponent faith, that he hath not 


hac or received any manner of ſatisfaction or 


ſecurity whatſoever for all or any part of the 


ſaid one hundred pounds and intereſt, other 
ſcdtzßan and except one bond or obligation, bear- 


ing date the fifth day of Auguff, one thouſand 


into 
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into by the faid Richard Enchmarch and Francis 
Enchmarch, unto this deponent in the penal 
ſum of two hundred-pounds, | | 


Henry. Lane, 
Sworn at Tiverton aforeſaid, N N 
this thirteenth. day of AH,, 

1761 before me 20th > My 1761. 
James Kirkpatrick, a a - exhibited to us 
Mlaſter extraordinary. T. Burrel | 
p | | Al. Wedderburn 

PIRIE re e een 1 Woodcock, 
byte of an Alminiſtatrx. 5 


Fo Bennet. * Wil lon « We. * * nn 
| trix of all and ſingular the goods and chattels 
Lights and credits which were of, c. at the 

time of his death; being ſworn, Cc. That Peter 
Hlaſencleuer the perſon againſt whom this com- 
miſſion of bankruptcy is awarded and iſſued 
forth, as being one of the partners, &c. was at 

Robert and before the date and; iſſuing forth of the ſaid 
| Faucet, . commiſſion, and {till is juſtly and truly indebt- 

ed unto this deponent in the ſum of | 
8 goods ſold and delivered by the ſaid 
in his life time, to the ſaid Peter Haſenclever, 
. before be became bankrupt, for which ſaid ſum 
.of or any part thereof, this depo- 
? George Hil. nent bath not received, nor did the faid 
in his life time to her knowledge or belief, re- 
ceive any n or ſatisfaction for the ſame. 

Anne W. Ion. 


*C 3 


Depoſition. 
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Depeſttion by Bankrupt and his Aſi Nees. 


** ms: A. B. late of, &c. againſt whom a com- 
miſſion of bankruptcy is awarded, and iſſued, 
and now in proſecution, and Thomas Abel of, c. 
and William Blake" of, &c. joint aſſignees of 
the eſtate and effects of the ſaid bankrupt, being 
ſeverally ſworn and examined, the day and year, 
and at the place aforeſaid, upon their reſpective 
. - oaths ſay, and finſt this deponent A. B. for 
- +1 ©. Himſelf ſaith, that Peter Haſincleuver, the perſon 
"againſt whom this commiſſion of bankruptcy | 
is awarded and iſſued forth, as being one of the 
Robert partners, &c. is juſtly and truly indebted to the 
Fawcett. ſaid Thomas Abel and William Blake, as aſſignees 
ort the eſtate and effects of this deponent and 
to the ſaid eſtate and effects in the ſum of 
for, &e. by him this deponent before 
be became bankrupt, which ſaid ſum of 
bor any part thereof, he this deponent hath not 
i received, nor have or hath the ſaid other de- 
ponents, or either of them, to his knowledge 
or belief, received the ſaid" ſum of money or 
any ſecurity or ſatisfaction for the ſame. And 
theſe deponents, Thomas Abel and Milliam Blake, 
"" their ſeveral oaths, each ſpeaking for him- 
- ſelf reſpectively, ſay that they have not, nor 
5 bath r of them received the faid ſum of 
Geo, Hill. or any part thereof, or any ſatiſ- 
faction or beutity for the ſame, to the knowledge 
or n en other of them. 7,1 
[94 Ks e OG 5 BY 
Thomas Abel. 
25% William Blake. 
| Depoſition 
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Depoſition of an Attorney. 


7. 1 Jobn Knight of, c. being ſworn, Ec. that 
Pater Haſonclever, the perſon, &c. was at and 
| before the date and iſſuing forth of the ſaid com- 
miſſion, and ſtill is juſtly and truly indebted unto / 

this deponent in the ſum of for the 

| attendance fee, and minies laid out and ex- 

Robert er by him this deponent, in and about 

Fawcett, the affairs and buſineſs of the ſaid Peter Hajen- 
".. 2: clever, before he became bankrupt ; for whic 

ſaid ſum of -* or any part! thereof, he 

ttzis deponent has not received any ſecurity 

| Ge. Hil, or ſatisfaction whatſpever, 


- 


Jobn Knight. 
On 4 „ D. oath nu an 


% Bennet. © William Blake of, Oc. being Ries &c. That 
Peter Haſenclever the perſon, &c. was at and 
before the date and iſſuing forth of the ſaid 

commiſſion, and ſtill is juſtly and truly indebted 
unto him this deponent in the ſum of 
decreed to this examinant by a decree of the. 

Robert high Court of Chancery, dated the day of 

Faucett. now laſt paſt, pronounced before the faid Peter 

Haſenclever became bankrupt, in à cauſe de- 

pending in the ſaid court, wherein he, this 
dieponent is complainant, and the faid bankrupt - 
is defendant, for which ſaid ſum of 

Ces. Hill, or any part thereof, he, this deponent hath not 

received any ſecurity or ſatisſaction whatſoever. 

William Blake. 
*#C4 5 
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. Sa or Judgment. 
gu 5 3 C34 2 | 

. nile, Bu, if, &e. "OE 2 Ge. 
2 Peter Haſenclever, the perſon; &c. was 
at and before the date and iſſuing forth of the 
2 commiſſion, and ſtill is juſtly and truly 
indebted untd him this deponent in the ſum of 

before he became bankrupt for 
damages and cofts recovered by this deponent, 
in his Majeſty's court of Ft J Bench, at 


8 


Poon  Wiſtminfter, in or about” term laſt, 
Faweett. ug iuſt the ſald bankrupt, in an action upon 
bit * the caſe for promiſes, for which (aid ſum of 


br any part thereof, this deponent bath 
LY — any ſatisfaction or ſecurity whatſo- 
| ever, fave und except the ſaid judgment in the 
Gee Hill. ſaid court of King's Bench, figned on-or about 


01; he df R And entered on the 
- wit Wann Ronin gags 
weatln 3s 16 45 US 2) 1905s William Blake. - 
Ric zan YR: Tr 23 TWAIN G n 1 
Depoſttiun on 2 Mortgage” Fey 


J. . John Wilfn of, &c, being rh Se. That 
Peter Hoſenclever, the perſon, &c. was at and be- 
a dre the date and iſſuing forth of the ſaid com- 
„ wmiſſion, and ſtill ĩs juſtly and truly indebted unto 
tdz:is deponent in the ſum of c. for which 
aer ſaid ſum of or any part thereof, he this 
|... . | deponent. hath, not received any ſecurity or ſa- 
1-1, 11  tisfaQtion, whatſoever, fave: and except one in- 
n den of mortgage bearing date the | 
Wehn ; Gy 
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day of for the payment of 
on the __ which faid mortgage this 
examinant doth hereby ſurrender and give up 
G0. Hill. for the benefit of the creditors! claiming or 
ee oj under, ag laid Men ps 


Dns 


. Note of Hand... 


J. Bennet. "Thomas Waghaff of, We, being ſworn, Cc. that 

Peter Haſencleyer the perſon, &c. was at and 

© before the date. and. iſſuing forth of the ſaid com 

miſſion, and ſtill is juſtly and truly weng 
this deponent in the ſum of 8 

23 upwards, for money lent by this deponent to - 

Robert faid Peter Haſenclever before he became bank- 

Fawcett, rupt, for which ſaid ſum of or any. 

part thereof, he this, Jenenant hath not re- 

ceived any ſecurity. or ſatisfaction whatſoever, 

ſave and except a promiſſory note dated the 

under the hand of the ſaid Peter 

Haſeclever, whereby he promiſes to pay this 

Geo. Hill. deponent or order, two months after date, the 


ſum of 
| - Thomas Wagſtaff. 


1 0 a Policy of Is FRY 1585 
J. Bennet. ' Alexander Anderſon of Landon, merchant, being 
ſpworn, &c, That Peter Haſenclever, the per- 
ſion, Oc. was at and before the date and ſuing 
forth of the ſaid commiſſion, and ſtill is juſtly 
and truly indebted unto this deponent in the ſum * 
\Apf 144 rern 75 by virtue of 4 policy of 
(al inſurance 


— — — < —— co n—o—_ — 
— — . — 


\ 1 made out in the names of 
uad ſubſcribed by the faid Peter 
a 97:2 Haſenclever, on or about the + 
10 8˙⁰ en W he became bankrupt, for the ſum of 

| upon goods loaden or to be 

r 1 on W the ſhip Fortitude, A. B. maſter, 

0 for a voyage at and from Jamaica to London, 

„ premium, and in caſe of loſs to 

abate 2 per cent. And by the ſaid policy it was 
and is agreed that the faid goods and merchan- 
-#, © dizesſhould be valued at 1 50 J. and no other or 
further proof of intereſt ſhould'be required than 
dy the ſaid policy. And the aſſurers thereby 
Del. agreed that the production of the ſaid policy 
192-91 ſhould be a ſufficient proof, not only of the amount 
Nobert or value of the intereſt as therein before agreed 
Fewcetts but alſo of the property of the aſſured in the ſaid 
goods without any other evidence whatſoever, 

: OTE it was and is by the faid policy further 
x2 + - agreed, that in caſe the ſhip and cargo were or 
war) mou — 1 of at Jamaica to return 

1469 * 1 pounds per cent. warranted to 

ne er ee And this deponent fur- 
_ ther ſaith, that the ſaid ſhip, in the due proſe- 
* e N of ber voyage for London was loſt on 
the _ buy means whereof, 

an a Joſs acbrued on the ſaid policy, 
wich faid e loſs, the other underwriters 
5 wy on the wat Grp. adjuſted 
„ ſettled. . peer cent. by ſub- 
ſeribing their names to an indorſement on the 

back of the ſaid, policy in the words and figures 

Eu following, Sc. And this deponent further faith, 

that 
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that the ſaid Peter Haſenclever is indebted to this 


examinant in the ſum of_ in re- 

ſpect of the ſaid loſs ſo adjuſted and ſettled at 

5 fer cent. as aforeſaid, for which ſaid ſum 
George of or any part thereof, this de- 


Hill. ponent hath not had or received any ſecurity or 
ſatisfaction whatſoever, fave and except the mw a 
policy. 

Amur . 


On a 3 in Chancery. 


7 Bennet. Samuel Wilſon of, &c, being 8 ſworn, &c. That 
Way; | Peter Haſenclever the perſon, &c. was at and be- 
fore the date and ifſuing forth of the ſaid com- 
miſſion, and ſtill is jaftly and truly indebted 
unto this deponent i in the ſum of 
reported due to him from the ſaid Peter He. 
Robert ſenclever by Peter Holford, Eſq. one of the Ma- 
Fawcett, ſters of the high Court of Chancery, as by his 
| report dated the day of e 
| | made in a cauſe depending in the faid court, 
| wherein this deponent is complainant, and the 


Cg ſaid Peter Hoſenclever is defendant, may more 
| Hill. mn appear, for which ſaid ſum, &c. 
| | Samuel Mien. 


n * e Appearance at the in 
Meeting, after _ Surrengered at the firſt; © 


Bari Guiltholl, Londen, Aug: 3 1769. 
J. 3 Memerand um, that Peter Haſenclever, late 


ol London, but now of Putney, in the county of 
3 


% 
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mt merchant (as having been one of the 
partners in trade with Andrew Seton and Charles 
| = late of Londen, merchants), the perſon 
bas bois aAgainſt whom this commiſſion of bankrupt bath 
ien eee e awarded and iſſued forth, being ſworn and 
990 amines before th major part of the com- 
Ot " mifoners'in the fald commiſſion named and 
WD. ns authoriſed the day and year above written, ap- 
isn peared again before che major part of the ſaid 
Robert | ? commiſſioners, and ſubmitted himſelf to be exa- 


Fawcett. mined by the ſaid com miſſioners preſent as to ſe- 
ez Heath veral matters relatin to bis faid bankruptcy. But 
Bio © 


FOE 


| f * * 8 * 
2 10 8 * q 
5 | 2 el is not at preſe ent prepared to make a full 
1 IN N 


| 3 and true gileloſure and di [coyery of bis eſtate and 
5 effects, defires further t time 151 d the doing thereof, 
till the next time appointed or to be appointed 
* in the London Gazette for that purpoſe which is 
Hill. 88 granted him JO RE 


Dan 


197 
1804 


ters? / | Peter Hefenclever. 
Menorendem, in caſe the Bankrupt dees not ſurrender, 
1 SYED Ig % 2 N oF 
At, Sc. 


3 Memorandum, That we al major” part of the commiſ. 
1 named and authoriſed i in and by a commiſſion of 
"bankrupt awarded and iſſued, and now in proſecution 
againſt Peter Haſenclever, of, Ge. met the day and year, and 
"it the place above-mentioned, purſuant to notice in the 
"London Gazette for that purpoſe ; ; but the ſaid Pater Haſen- 
| W did not ſurrender himſelf to us, or make any diſcloſure 
ſcovery of 25 1s cltate ch effects, or lend any excuſe why 
0 = not, ö 


* 


2 Bennet, 

Robert Fawcett, 

George Hill. 
Memorandum 
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Memorandum of a Commiſſioner who. had not before 
aFed, quali ifying e to take the Ong: | 


| At, He. 
J. Benner. Memorandum, That L Alexander Wdderburn, 


Eſq; being one of the commiſſioners named and 
authoriſed in and by a commiſſion of bankrupt, 
awarded and iſſued againſt Richard Enchmarch 
and Francis Enchmarch, of Tiverton, in the 
county of Devon, merchants. and partners, did 
25 on the day and year, and at the place aboveſaid, 
Robert take the oath of a commiſſioner of bankrupt, 
Fawcett, preſcribed and ſpecified i in and by an act df par- 
| liament, made in the fifth year of the reign of © 
bis late majeſty king George the ſecond, inti- _ 
|  tuled, „An act to prevent the committing of 
« frauds by bankrupts,” before I proceeded in 
execution of the ſaid commiſſion in ſuch man- 


ner as the ſaid act directs. 
| Ar. — 
Witnefs, 
S. Ellis. F 
Ned il eee | 
This Indenture, made the day of _ in the 


year of the reign of our ſovereign Lord George the 
"Third, by the grace of God, of Great Britain, France and 
Ireland King, Defender of the F aith, and fo forth, and i in 
the year of our Lord Between William Bum- 
' ſtead, Henry Hunter, and Henry Ruſſel, Eſgrs. the major 
part of the commiſſioners named and authoriſed, in and by 
2 commifion of bankrupt, awarded and iſſued againſt 


of, Ee. of th on part and 
of, 


Wi bedr of Pittederts 


ON wy &c. Gent, of the 
* Fe halide his majeſty's commiſſion under the 
Great Seal of Great Britain, grounded upon the ſeveral 
ſtatutes. made and now in force concerning bankrupts, 


| bearing date at JVe/iminfer, the day of 
"3 in the year of our Lord hath been awarded and 
ARES iſſued againſt the ſaid and 


directed to William Bumpſtead, Hemey hated, Henry Ruſſel, 
aid Henry Gowper, Eſqrs. and Richard Hargrave, Gent. 
thereby giving full power and authority to the ſaid com- 
miſſioners, four or three of them to execute the ſame com- 
miſſion, as by the ſame commiſſion relation being thereunto 
bad,, more fully and at large it doth and may appear. 
4 And whereas, upon the execution of the ſaid commiſſion, 
| ie appeared to the major part of the commiſſioners in the 
| 3 ſaid commiſſion authoriſed, upon due examination of wit- 
„ neſſes, and other ſufficient proof upon oath, before them 
= x" had and taken, that the ſaid n did 
from the month of _ carry on the trade and 
buſineſs of a merchant, exporting and importing divers kinds 
| | of goods, and did by ſuch trade and buſineſs ſeek and en- 
| _ _- _deavour to get his living, as other merchants uſually do, and 


| 
| 
| 
| 
1 g 
| 
. 
| 
| 
' 
" 
| 
| 
| 
| 


| 

| in the courſe ofiis 4 trading and dealing, he became in- 

1 indebted unto of, Fc. in the 

5 ſum of 7. and upwards, for rods fold and deli- 
vered." And whereas the ſaid 

did, in the judgment of the major part of the ſaid commiſ- 

ſioners, become bankrupt to all intents and purpoſes, within 

the compaſs, true intent and meaning of the ſeveral ſtatutes 

made, and now in force concerning bankrupts, or within 

| ſome or one of them, before the date and ſuing forth of the 

1 ſaid commiſſion, and they did adjudge and declare him 

bdbdanxkfupt accordingly. And whereas the ſaid commiſ- 


1 foners, parties to theſe preſents, in further execution of 
1 4 the 
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the ſaid commiſſion, and of the ſtatutes therein mentioned, 
have alſo found out and diſcovered, or it en appeared 
to them, that the ſaid 4 | at the 
time he became bankrupt, as, aforeſaid, or afterwards was 
poſſeſſed of, intereſted in, or well intitled-unto ſundry goods, 
wares, chattels, merchandizes, ſtock in trade, houſhold 
ſtuff, implements of houſhold, bedding, plate, linen, and 
other things, and that there were alſo divers debts, ſum and 
ſums of money due and owing, unto him the ſaid | 
and his eftate from ſeveral perſons: And whereas 
the ſaid commiſſioners, parties hereto, think. it neceſſary, for _ 
the better preſerving and ſecuring the eſtate of the ſaid 
do appoint an aſſignee proviſionally of his 
eſtate and effects, until choice ſhall be made, by the major 
part in value of the creditors, of an aſſignee or aſſignees of 
the eſtate and effects of the ſaid bankrupt, purſuant to no- 
tice to be given in the London: Gaxette for that purpoſe: 
Now this Indenture witneſſeth, that the ſaid commiſſioners, 
parties to theſe preſents, for the purpoſe aforeſaid, and in 
further execution of the ſaid commiſſion, and of the ſtatutes 
therein mentioned, and by force and virtue thereof, and for 
and in conſideration of the ſum of 5̃ 6. of lawful money of 
Great Britain, to them the ſaid commulipners, parties to 
theſe preſents, in hand paid by the. ſaid. 
at or before the ſealing and delivering of theſe proſents; the 
receipt whereof is hereby. acknowledged, and alſo in con- 
ſideration of the covenants herein after contained, on the 
part and behalf of the ſaid Wo his 
heirs, executors and adminiſtrators, to be kept, done, pe 
performed, Do hereby appoint the ſaid 
aſſignee of the eſtate and effects of the ſaid 


and Have alſo ordered, bargained, ſold, diſpoſed, ak D 
and ſet over; And by thee preſents Do, as much as in them 
* > ö the 


_ alvili appendix of Deen, 
"th ſald . 2 Gel 1 SE. lieth, and 


lawfully,may,order, bargain, ſell, diſpoſe, aſhgn and 
enen os 20999 7 His" exe- 
Futors, Admuniltratess'.and- aſſigns, all and ſingular the 
Sad,, ware and memthandizcsy chattels, ſtock in trade, 
Ae ſum of money houſhold ſtuff, and all im- 
; of houſhould, and other the perſonal eſtate what- 

ſoever fre ty nos + 127 of whith he 

nan poſe 


or intitled unto, or which any other perſon or 
bo was or were poſſaſſed, In truſt for him at the time he 
ame bankruptyor at any time finee; To have and to hold, 
lbs, emand, ſue for, recover, levy, and receive All und 
ingul 755 premiſſes thereby. aſſigned · or mentioned or in- 
ended 9 to be, unto the ſaid $463 ene Fv 5 his ext 
£utorss adminiſtrators and aſſigns) In Truſt for the imme- 


its green dee and eren, _ benefit 
advantage of all the creditors of the ſaid '” 


who have already ſought, — 9 "ry — 
$228 and ſeek relief under the faid commiſſion, decor 
ing to the eee ee ſome or one 
of them, and to and for no other uſe; truſt, intent or put- 
poſe whatſoever: Andithe fat 
doth hereby\for-himſelf, his heirs,” executors and admini. 
ſtrators, and for every of them, covenant, promiſe and 
_ -jagreey to and with the aid commiſionets, parties to theſe 
preſents their executors and adminiſtrators; and to and 
| with every of them, in manner and form following, (wat P 
to ſay) That he che fac — is 
|  \heirs, executors, or adminiſtrators, ſotme. of fie of 1 
lend will as den 2s an affgbee or affgnbts cf cb. 10 
| bankrupt's eſtate and effects ſhall be duly choſen and 17755 | 
od, purſuant to notice in the Län Gazrtte, Ind when he 
Hall be wereunto fe qulred for mat purpſ. 75 Join Wich 
| * and e bed Cree eee gen e "Yor 
bebe te wood TR a4 bas web 289 5 - 
| * 


® 


ee 


vas 3s 1 135 TGY B 
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tnajo? part of the commiſſioners named in the faid = 
miſſion in the making an aflignment of all and fingular the 
ſaid goods, chattels, debts, funt and fams of money, wares 
and merchandizes, and all other the premiſſes herein be- 
fore mentioned or intended to be hereby affigned, unto 
ſach perſon ot petſons as ſhall be duly choſen and appointed 
e 
and that he the aid! + f ſhall and 
au n Ae n un Go e e bai effects df the faid 
. Epa nt 46 6 
ſon of him the faid * or to the 
hands or poſirfſion of et perſons; in truſt for him 
and for his uſe, unto ſuch perſon or perſons as ſhall be 
duly choſen aſſignee or aflignees 07 the ſaid dankrupt's eſtate 
nn 
r e 
And further thit be the ſaid 

his enen and adceiaiBretets; dn and will from 
time to time, and at all times hereafter, well and ſufficiently 
ſave, defend, keep barmleſs, and indemnified, All the faid 
commiſhoners in and by the ſaid commiſſion hamed and au- 
thorized, their heirs, . executors and adminiſtrators, and 
every of them, their and every of their bodies, lands, tene- 
ments, goods, chattels, and eſtate whatſoever, of, from, and 
againſt all and all manner of action and actions, ſuits, ar- 
reſts, complaints, caſts, damages, and expences whatſoever 
which they or any of them ſhall or may ſuſtain, or be put 
unto, for or by reaſon ot means of this preſent deed of 
r ob acꝭ or acts to be done or executed by him 
the ſaid af in purſuance, or by 
iow df. faid commiſſion, of: deed of abgnment re- 
ſpectively. In witneſs, whereof the ſaid parties to thife 
preſents have hereunto interchangeably ſet their hands and 
OTE 2 
| * D Memorandum 


{ IDIEAUTIENST 20 ieee DIUNIL OS 
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0] neon 282: M1 ola den 1s une X. 6 4 


peanuts" f the cum ener having" e 


N 52 
8 At. Or. bisl. d ibn (uz Av 
7. d, Be it remembered that we J. Bennet, Robert 
nd 


Fawcett, ; Ecqis" aid Jun Hill, Genti che mar 
part of — ui commiſion of 


| ** bankrupt awarded and iſſued againſt Richard 


Favjeette> uubmurch and Hruncit Enehmarchgjof Tiuertn, 
- 470010 ie gin the cbunty of Devon, merchants and partners, 
io nodlimmetat the time and placm above: mentioned, and 
c Executed >ullprovifiindh aſſigument of the faid 

Grvve"”t bankruptis eſfato and effects co Robert Brown, 

He of lngeenz in. the Eounty of Midler, C Gent. 

10 eee ede it i ohen o rah 

The commiſſioners mays if they think t aeceſſary, ad- 
journ pin which.caſc tie make memorandum thereat. 

Ich 106-1164/46; ator eniad ba dinoidea onus 

„bas bn vue At, Ac. ensttom immo bid!“ 

A. Banne, Be it remembered, that wo, dhe major part 6f 

the commiſſioners named, and authoriſed in and 

dy a commiſfion of ., bankrupt, awarded and 


l 0 * 1Mlued againſt Richard| Enchmarch, and Francis 


» Enchmaxchs of Tivertan, in the county of Deven, 
- © merchants" and partners, met on the day and 


NNE year, and at the place above-mentioned. And 
the petitioning creditors not being FR pre- 
pared to prove tho ſajd Richard Auabmarch and 

3 © Francis Enchmarchy bankrupts, deſired further 
aan 5% tithe-fotthat'purpolſe:i!! Wes therefore, av the 
Futucett. n requeſt of: the: ſaid/ prtitioning creditors, have 
Sten (d. adjourned. to Mayday, che Ath day of HU. next, 
| be nen dens, in Chantery-lane, 
l 4 London, 


London, at five o'clock in the afternoon, to 


* Ig which, time and place laſt, mentioned, we h. hay N 


Aldo iſſued our ſummons for the examination e 
Germ witneſſes, in order to prove the act of bank- 


Hill. . ruptey under the faid commiſſion. 
WN N Yo n boigdmottteg 21 of 
Memorandum, ef ibe Commiſioners baving « 


10 be mating a Dividend. Io Tg 


EWA isse At, Wh bob 1qutd ard n 
J. Brunet. Be it remembered; that this being the day ap- 


41 isq pointed by the majot part of the commiſſioners 
nmamed and authoriſed in and by à commiſſion of 


r bankrupt awarded and iſſued againſt Richard 
(1.10%) 1» Bathmarch\and> Francis Luchmarch of Truertou, 
iin the county of Dewan, merchants and partnera, 


purſuant to notice in the London Gazette," for 
ihr bb dividend of the eſtate and effects of 


Faure. the fid bankrupts“ We whoſe, names are 


hereunto ſubſeribed, being the major part of the 
ſaid commiſſioners, met on the day and year, and 


5 dat the place above mentioned; in order to make 


dite aid dividend; bot at he requeſt of the aß- 
ſtcgnees ant creditors then pręſent, We do ad- 


0 \ boa the making of the Hividend of the 


Geo. Hill ., faid bankrupr's eftate till NAG notice. 


RD 901 10 Jin „ner 0 bas 2 . 


"Leer of; liter to vote in the Oboe f Aﬀnes 


Keen by eſe pcs, hat! Az 

| of. one of the creditors of WWA A 
gaàguinſt whom a commiſſion af e the Great 
Seal of Grat Britain; hath been awarded and iſſued, Have 
made, ordained, conſtituted and appointed; and by theſe 
preſents Do mate, ordain, vonſtitute, and pon: 


Ahn. * D2 1 of, 


— mee, vt 


* 3 * 


l 


W ae er Percent 


Rn, of, &c. my true and lawful attorney for 
l in my name, place and ſtead, to appear before the 
commiſfianers in and by the ſaid commiſſion named and au- 
thorifed or the major part of them, at Guilaball, London, or 
elſewhere, at the days and times appointed in the Landon 
- Gazeite, for os Choice of Fhquers of the eſtate and effects 
of the ſaid oats and then and there 
far n in my name, to conſent with whom the monies 
to de received from time to time amounting to the ſum of 
100 l. or upwards, out of the ſaid bankrupt's eſtate and 
effects, ſhall: remain until the ſame, be diyided. And. alſo 
for me, and in my name, to vote in the choicg of one or 
more aſſiguee or aſſignecs of the ſaid bankrupt's eflate and 
offects, as my ſaid: attorney, as the commiſſioners and cre- 
ditors then preſent hall, think moſt fit and proper for the 
better management, getting in, recovering and ſecuring of 
the eee, eſtate and effects. And alſo in caſe; that 
I:the ſaid mould happen to 
be Seeds nee under the faid-commiGan n ſuch meet- 
ing of the creditors'of the ſa]d 4 
then as my ſaid attorney, and for me and in my name, to 
accept the ſaid truſt, and to execute a counters part of the 
aſſignment to the comtniſſioners; and further, to act, do 
and perform all and whatſoever ſhall be needful and requiſite 
to be done, in, about, or concerning the premiſſes. And! 
do hereby ratify, confirm and allow all, and hatſoever my 
ſaid attorney ſhall lawfully do, or cauſe to be done for me, 
by virtue of theſe preſents, and of the power and authority 
hereby to him by me given. In witneſs whereof, I the 


ſaid W bag ap as bite hereanto fet my 
band and ſeat chis 88 dax of 


e year of the reign of our ſovereign 
' 68h K | Lord 


appeivie ot Preeedaits, — ii 
Lord Gerry the Third, Se. $I. % aa of our Lord 


Js" en ohe ee 4d ba ni ef 8.) 
OO and r Orten 9% 10 bat ro; 15 


"i firſt duly ae we *. 
in the pteſence of As to o rt bir 10k era 
n1a(t bone +57 | Hy 5 bis) Tis; 30 
e avi it of the Execution 10 "the above Letter of 
* to 12 NI mon O9Sv19 0 


e 9186319 / enn Kl Si1) Wig 1% ebe eo 
Wr, eee vath ae 
was preſent and did ſee m Y „m 105 
of, Cc. duly ſign, fea}, fn! 10 bis 28 Hh deed: 8 
ORE: of attorney keteutits' annexed, and tliat the name 
| aq 12710 109 I ſubſcribed againſt the ſeal of 
the faid Letter of ane ee hand- writing 
of the ſaid + 114 215222 and that the names 
of this Ae and of ſub- 
ſcribed to the ſaid Letter of Attorney as witheſſes to the 
execution thereof, are of this deponent's and of the ſad 


O07 „ enen m n bas 2. "Own „ rin rae: 8 


(1 g- aue + ieee OF das ttt in 

fs atunut dus eme 2h , 19% e 
e. of WIN 221-20 rg) the tete ie gotta bose 
day of ulli alt in the year bos ut ane 5 
(of our Lord mem 
In 181 S101 O20 9121016 410 31 of 1. Motu Dis). 
aſtro Chance ena 1217 919012: 16 ni 4d 
90 eee no vig dn zd , v0: e 


m cf nuννν:,ͤa to us under Huſendlevers boat 
1 1 commiſſion. O03 460! das one 
Ty % au 10 Ng193 20 10 189% | Reobers Nen. 511 ni 
* William Strong. 
. George Hill, 
*D3 Memorandum 


ly r of e 


103% oil! 97 1091 911 310 ny 18 WoL. ' 
\ 4 ©4 & $4 4% 


Fig 


120 „ende lde a Clin. 
bas Ms! 101 IK Wut. np t N 
At. Cc. Mam | | 
F. Bennet. Be it remembered that 4, B. of, &c. the 
Robert day and year, and at the place above - mentioned 
Fawcett, claimed a debt of ſive hundred pounds, as due 
to John Thompfanz lacemanz from Peter Haſen- 


925 Hill. 19 75 the ſaid bankrupt. For Jobn Thompſon. | 


A. B. 
1 | 
6 Memorandum of the: Choe f Ae. 
| is rr ah 


Guilihall, Lending Aug. 3, 92 
J. Bennet, Memorandum, This being the day appointed 
9 in the London Gazette, for the choice of afſignees 
bk the eftate and effects of Prter Huſcnelver, 
tte perſon againſt whom this commiſnon of 
| bankrupt is awarded (as having been one of the 
5 partners in trade with Andrew Seton and Charles 


ws © Crofts, late of Londony merchants). We whoſe 
er names are hereunder written, being the major 
; „eee beer of the faid Peter Haſenclever 


2 wht preſent at this: meeting, and Who have proved 
dur debts to be ol and upwards, have 
p cchoſen, and de hefeby nominate and chuſe 


ure Deviſnie, Mites Nightingale, Joùm Berens, 
eraner Anderſon, and Illi I arlington, all 


| Ang bi) 1 — to be aſſig nees of the 
d com. ele bree. de laid Pater Haſenclever. 


* d 5 N 


| j 
ane af Bure, 
2 I 
0. Hill, make an aſſignment thereof to them accord- 
ingly. 
Milliam Tutnal, 15 ſelf and fon, 
Alexander Anderſon, for (elf and Co. 
William Wailmgton. | 
„% & M mn bod mne] 1 5 Mens \ 
ot: Wi accept of the ſaid % bk erb 51 08 
2bzet „bh truſt, and promiſe tio 
A ee execute a counter part \\ nay. od 


. \f WHO} of the faid aſſignment. » ) 13 809% FLY [1 \ 
A W | a | 


Alex. Anderſon. 
2 
Mn. Wathngton nt 
Andrew Deuiſme. ö 
r ne 
44 YAal I „ind 011 4 uns A 


Anather e of i Choice of Aſſignees, 
where ſame, of the Creditors had e an At- 
nn err. : 


4 Bane. de e hey that this An the day 
appointed by the major part of the commiſ- 
foners named and authoriſed in and hy- the 

cdommiſſion of) bankrupt, awarded and iſſued 

aaagainſt Richard Enchmaxch, and Francis Ench- 
nung bes, ' march of Tinerton, in the county of Devon, 
mamerchants and partners, for the creditors of the 
ſſaid Rixbard Enchmarch and Francis Enchmarch, 
to meet and chuſe aſſignees of the ſaid bank - 
rtrupt's eſtate and effects. We whoſe names are 
2 -0 1:11:11 -1:hergunto; ſubſcribed, being all the creditors of 
244% , _ the ſaid Richard Enchmarch and Francis Ench- 


«A D 4 marsh, 


— — 


10/57 5% Harth hör prefent;//who have aceordingly met, 
dv! 75 andshave proved our ſeveral: debrs under the 
id cbmmiſhoh, amounting reſpectively to 104. 
10 0 ν ñ§ñ upwards; Do hereby nominate and chuſe 
v7 2117 1101 Ghar Proſebtfy of Londa, merchant, &c. to be 
eit < ' "h{tieE of the faid'bankrupt's eftate and effects, 
21599) 1 ab defire the commiſſioners to make an aſſign- 
ment thertsf attordingly rhe, faid George 
9113 ils e ofectt, Eb. Us at BG! 903 4104 | 
vvods ori Witgel dur ande the day and year above 


od 229119 :hs:507 153 „bones os 101915 
| 


Ni ning 1 4119003 0 21111 Waths Price; attorney for ſe- 
bafh 219915 22gurgngd bit veral creditors. at Tiverton, 
-wolls dou} 216 ob 225m vifts brat ach ot 1&3 k 
wiki rom We do agree to accept of this truſt, 
101 „ Worm and promiſe to execute a2 counter- 
9911 ym is L part of the faid aſſi gument, as witneſs 

door Hands," the day and year"above- 

e | 

ry l 7 een, Peenge Frgeat . 
a Blackwell, 


„an 


Robert I do undertake that John: , 

51 Fawcett. + Barley and Thomas Brid-,... _ 
' 242 16. 1124 1 8288 Mall accept the above, 
(4 bis nt ttuſt, and execute a coun - 


A Hnisge ter- part of the alignment, 
0e to 0 $0; the commulligners, e 
nad 26 F181 1D Noth. Price, 903 . 1 
\ [ 7 5 | | 
vnd. DOTY S361) 110 ee O 500 naa N 
| it that before the above 

157, nn} Beit remembered, that be 8 

Ca 


ereditors of the {aid bankrupt, proceeded - 
1 14 eYq'-;* e 


Appeadin of Preoedents: lui 
++ It the chaice of the aboye aſſignees. the major 
part in value of the . at ſuch 
wecging did direct, that the monies ariſing oy, 
ie ban and te be received, from, dime t9.time, out of 
the ſaidabankrupt' k eſtates, {hu d-from time to 
2403-415 time, be paid in, and, remain, + with Meflrs. 

- Martin Stena and. Rlactetuell, hankęrꝭ in Lombord- 

— London, in the name af, George Preſcatt, Se. 

until the ſame ſhall be divideg among all the 


Ge. Hill, creditors of the ſajd bankrupt..,, And the above 
creditors alſo agreed, that the aſfignees above- 
mentioned, do take in James Mathias of London, 
merchant, and Mr. Charles Millan of London, 

2 2 merchant, 25; afiſtants to them, in getting in, 
and collecting the ſaid bankrupt's effects. And 
that they the ſaid aſſignees, do make ſuch allow- 
ances, and pay to them the ſaid: Fames Matthias 
and Charles Millan, ſuch, ſums of money, for 

their care and, trouble, as, the ſaid aſhgnees 
ſhall think expedient and reaſonable. Sch. 


Memorandum of the Commiſſioners executing * 
' Mtn | | 


At, rc. q tary +» hav ad I a 
J. Bennet. Memorandum, that we nde names are 
hereunder written, being the major part of the 
commiſſioners named and authoriſed, in and by 
a commiſſion of bankrupt, awarded againſt Peter 
Hoſenclever, late of Londin, but now of Putney, 
in the county of "Curry, merchant, (as having 
deen one of the partners in trade with Andrew 
_ , Robert 3 Seton, and Charles Crofts late of London, mer- | 
Faucett. 2 chants,) 
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| nomine chants,) met at the place and time above- 
mentioned, and executed an affignment of the 
1 8 ſaid bankrupt's "eſtate, and effects, to Andrei 
ah * _ | Deviſme, "Miles ightingale, 'Fobn Berens, Alex- 
5/7109" ee, Ange, and Wind unt gue of La 
oy 8 Ann, merchants, the affigners appointed and 
(6. Hat thoſen'by the'eredirors of the laid bankropt's 
ben bist eftate and effects. DNR ob viiculy iris HO 


U bt e 334 Ta ed 1404 890 f 18 281 


A enen: to Asen after a proviſional Afigrment. 


| oY IOW”  DIHY. © 0919119 1 1 J 
716 "This Intenture ſri made, c. between 
een ts 07 ere, Der Gent. of the firſt part 
Sins uns 10 141 717 quite, math 20) 0g uy 1: 
ENTAIL > 011 Sentlemen, the red <f the 
| EN PEI PO and authoriſed, in and by a commiſſion 
. of r dere 1 iſſued, and now in proſecution 
againt A ©. of, Sc. of the ſecond 
79 53 1 ne 1903 07 2517164 1 nook Se. and 5 . | 
years e21u ti} 201 3 of, tr, of the third part. Whereas 
bis Majeſty's commiſſion, under the Great Seal of Great 
Britain, grounded upon the ſeveral ſtatutes made, and now 
In force concerning bankrupts, bearing date at Mſimin- 
Fer, the day of in the year of our 
Lord bath been awarded and iſſued againſt the 
"Te" e not or 1110 511 Wand Girefted to 
ho 5 * eiern 910 1 Eſquires 122 8 * 
ant e to. 101199995 "4915141 i: Geimteitien n giving 
full power and aan wg de aid commiffoners, four 
or three of them, to execute the ſame commiſſion, as by 
ide Tame" commiſſion, relation being thereuſito had, more 
fully and at large, it doth and may appeur. And whereas 
upon the cee enen ſaid commiſnon it appeared to 


ore 90617" oft 2am vardotam „180 * the 


n 
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the major part of the commiſſioners in the ſaid commiſſion 
authoriſed, upon due examination 2 and _ 
ſuſſcient proof upon oach, that the fad 
did from the month f = carry 
on the trade and buſineſs fn ee by exporting 
and importing divers kinds of gaods, and did by ſuch trade 
and buſineſs, ſeek and endeavour, to get his liying\as other 
merchants uſually do; and, in the eourle of his ſaid trad- 
ing, and 1 — became indebted unto 


FN NN. 180 c, in the ſum of 2004. and upwards, 
for goods ſold — 2p aa And whereas the faid 


dic, in che judgment of: the major part 
of the fd ochninifivodes, become bankrupt to all intents 
and purpoſes, within the: compaſs, true intent and meaning 
of the ſeveral. ſtatutes made, and now in force concerning 
bankrupts, or within ſome or one of them, before the date 
and ſuing forth of the ſaid commiſſion, and they did ad- 
judge and declare him bankrupt accordingly. And whereas 
the ſaid: commiſſioners, parties to theſe preſents, in further 
execution of the, ſaid commiſſion, and of the ſtatutes there- 
in mentioned, and nn of the ſame, by indenture 
bearing date te day f 
umi N ee or. mentioned. oy | be. made between the 
4; Mg. 1 Lou efatogbepert, ib de aid 
"63 by Van beef the other part, -reciting as herein 
before ani And alſo reciting, that the ſaid commiſ- 
ſioners, parties thereto, in further execution of the ſaid 
commiſſion, and of the ſtatutes therein mentioned, had 
alſo found out and ume or it otherwiſe appeared to 


them, that the ſaid dd at the time 


he became bankrupt as l afterwands, was poſ- 
ſeſſed of, intereſted in, or well intitled unto ſundry gobds, 
wares, chattels, merchandizes, ſtock in trade, houſhold- 
tuff, 


—_ kk 


Ku, ten of toufhold; beddin ng, plate, ! finen, and other 
things; und that there were alſo divers debts, ſum and ſums 
of money due and owing unte the ſaid 
1 i bi} 201 I bas, fd his eſtate, from ber! perſons. 
Rad alſb fultho⸗ reciting, that the fait commiſſioners, par- 
ties e thought it neceſfary.for the berter preſervitig 
and ſecuring the eſtate of the ſaid | 
do appoint an aſſignee provifionally of hrs eſtate and eike, 
untik choice bud be made by che major part in value 'of 
me ekeditors, of an alſighte' of Aligrites' of che eſtate and 
effects df the fie bankrupt pura te n notice to be iven 
in the Lü, Gard for that parpotes ft 9 0 0 | 
as | witheſed, that the fad commiſttoners, parties 
thereto, for che conſiderution therein mentibned, Did there 
appoint the ſaid bisl 2 JJ 11 tied of whe eſtate and 
effects of the ſaid 2L00Y; b1s) 20 16120 XL: bus a dic alto, 
as much as in them lay; and they awfully might order, 
eee ſen, diſpoſe, afſign and ſet over uͤnto the fail 
mais executers, adminiſträtörs amd affigns, all 
eee, the goods, wates und merchandizes, chattels, 
ſtock in trade, debts, ſum ard fums of ioney, and ul 
other the And eſtate whatſoever of the ſaid 
CILIA ee of which be was poſſeſſed 6r intitled unto, 
or which any other perſon or perſons was or were poſſeſſed 
in trüſt for him at the time he became bankrupt, or at any 
ume ſince, To hold, aſk, demand, ſue for, recover, levx, 
and receive all and fingular the premiſes thereb! aff 80 
0, or trfentioned, or intended ſo to be, unto ,the aid 
: Fa 23" bid « executors, 
8 Anett r Auch; 5 In Truſt bor the immediate Pre- 
Fetvition thereof, and to and for the uſe, benefit, and ad- 
-vantage of all the creditörs of the fade 
of 4 971144) who had then 2 2 or * then "after, 


Wh OY ; in 
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in due time come in and ſeek relief under the ſaid n 
ſion, according to. the ſeveral ſtatutes therein mentioned, r 
ſome or one of them, and to, and for no otber uſe, truſt, 
intent or purpoſe whatſoever,” as in and by the ſaid recited. 
indenture, relation being hereunto had, will, and may 


more fully and at large appear. And whereas the ſnidè 
did in and by the ſaid recited” 
indenture of alignment, covenant and agree, to and with 
the ſaid commiſſioners, parties thereto, their executors ani 
xdminifhratorgy and to and with eyery of them, that he che 
ſaid dais executors, or adminiſtrators, or ſome 
FE them, ſhould. or. would, as ſuon as an aſfignęe or 
aſſigoees of the-eſtate and effects of the (aj bankrupt ſhould 
be daly choſen, and appointed, join with the major part of 
the commiſſioners authoriſed by the ſaid eommiſſion, in 
aſſigning all and ſingular the faid- goods, chattels, debts, 
ſum and ſums of, money, wares. and merchandizes, and all 
other the premiſes, in the ſaid recited indentute / aſſigned to 
kim, unto ſuch perſon or perſons as ſhpuld be duly choſen 
and appointed to be the aſſignee or aſſignees of the eſtate 
and effects of the id bankrupt. And that he the faid 5,44” 
3 _ would deliver up all the den 
effects of the ſaid bankrupt as ſhould or might have come 
10 his hands or poſſeſſion, or to the hands or poſſeſſion of 
any other perſon or perſons, as ſhould de duly choſen aſſignee 
or aſſignees of the eſtate and effects of the ſaid bankt 
or otherwiſe, as the ſaid commiſſioners ſhould direct or ap- 
point, 3s in and by the ſaid recited: esu mW; Wop 
rally and at large appear. 

"And whereas, at a meeting of. the major part of the. .com-- 
miſhoners, in and by the ſaid commiſſion named and author 
riſed, at the Guildhall of the city een this 
ol of 


TY 226! HG 


Pee avs , Purſuant to notice in the 
oy London 


lui! Appendirot Pꝛecedents © 
London Gaxerte, for that purpoſe: given, ee an. 
value oi the creditors of the ſaid imo bist 263 10 Ft. | 

-1:5them dee e ebe ed their debts under 
the ſaid commiſſion, and whoſe debasceſpeiyely.amounted. 
to oli or upwards, did nominate, elect, and chuſe the ſaid 


bas ett grads ni 2s dum ag 10 nne 
N 11 eſtate and effects of the ſaid j4 Nin Ine 


« hich l axidadelved. un alignment thereof W eds: 


to, them accordingly,. by the ſaid made bas ig l 


and the ſaid commiſſioners. Now this indenture witneſſ- 
eth, that the fail bil 045 05 ©N!211019C for, and 
in oonſideration of the ſum of 10 of lawful money, of 
Great-Britamy o him in hand paid by the ſaidd : 
(vel t 84), bagmb AU blog: tt before; | 
of the, above mentioned covenant, in che above recited. in- 
denture mentioned, by the conſent and ditection of the bid 
commiſſioners, parties to theſe preſents, teſtified by their 
being parties to, and ſealing and delivering hereof, Hath 
ordered, bargained, ſold, diſpoſed, aſſigned and ſet over, 
and by; theſe preſents, Noth order, bargain, ſell, di iſpole, 


aſſign and ſet over n lid 1 N 
their, executors. and adi” 


aifram. all and, 4 the goods,. wares and chattels, 
debts, ſum and ſums, of money, and all other the perſonal. 
eſtate whatſoever. of the. an Ne 'of 
which he was poſſeſſed or intitled unto, or which an) other 
perſon or perſons. was or were poſleſſed in truſt for him at 
the time he became bankrupt, or at any time ſince. And 
all the right, title, intereſt, property, claim and demand 


ve, of him the fad bf, in, or to he 
ſame, or any 157 oe as aſÞgnee of the 1 and effects 
of the laid And the faid 


com- 
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commiſſioners, parties to theſe preſents, being the major 
part of the ſaid commiſſioners, in and by the ſaid oommiſ- 
ſion named and authoriſed, in conſideration of 5 7. to them 
or on of chem, in hand alſo-paid'by: the fad al [1 
ASE SN und MG 35 Have ratified and confirmed, 91 
and by theſe preſents do, as much as in them lieth, and 
they lawfully may, n HEE GEESE 2d, 0 
bam 90 o lc: 21* 1 10 ll and ſingular the ſaid 
goods, wares, and ee a eee e ae mona 07 
and other things, and all the eſtate whatſoever, and whete - 
ſoevet, of, or belonging to the ſaĩ ii 
herein before ordered, bargained; ſold, diſpold; aligned 11 7 
and ſet over by the ſaid FUL had nt fig party hereto, 
To have and to hold, afk, demand, ſue for, recover, levy and 
receive the ſaid goods, wares; and chuttels, debts, ſum and 
ſums of money, and other things, and all n eee 10 
whatfoever, of, or bekonging to the fad 
r e a Rerety ordered, epic fold; ape 
aſl ned add fe ober, of D N poe nec 
o r unto the tail 995 <4 HOGHD BIOL 4 DOE TAL 9 L497 
"their executors, ztdikstors Ane gen Upon 
truſt nevertheleſs (that is to ſay) to and for the uſe; benthit 
and advantage of all the creditors of the ſaid 0 
Leet who have already ſought, or ſhall hereaftes in 
due time come in and ſeck relief by virtue of the ſaid com- 
miſſion according to the limitations and directions of the 
ſeveral ſtatutes _ in that behalf made and provided, and to 


and for no * GA intent or purpoſe 1 1 Yo And 
e ſaid, 5 4 


* and. relpeſtive heirs executors, and IT railing 


and. not the one for the other of them, or for his act or 
: 1797 | deed, 


' 
* 
* * 
* = 
- = U 
ow” E 
by 4.4 


3 20 —— 
aud with the ſaid commiſſioners, parties to theſe. preſents 
nnd to and ieee eee eee 


' fad Mr . N * 1 2 * 12 a - awe an range 


1 and al the elit angle 4 de c rande 2159 ff; 
Aud after poſſſſion had, and obtained of: the 
bee and: chattels, debts, ſum and ſums of 
money, eſtates. and effects whatſoever, ot any part thereof, 
ha ah; —— — . 
he. Aid further tha — bs ham ien at A 
wy We tor ae "try 
e ſhall and re time to time, and at all times 
huaertbafter, upon reaſonable requeſt or notice to them given 
for that purpoſe, render and give unte the ſaid commit- 
- Koners, parties, to theſe preſents, or the major part of the 
ſaid commiſſioners in and by the ſaid commiſſion named 
and authoriſed, and the major part of the commiſſioners 
to be named in and by any renewed Fommificn, en 
9 6 5 awarded againſt the faid | 
bes dee and place as they ſhall appoint, 
a juſt a a, eder the 
hands of the ſaid 
their executors, abs n of chad bow much 
enn rb be ORF as, ee 
| their executors or 
ien inen ll ho had, recovered and n 
* | virtue 


the * 


Rd ietes orySthers!. 
wiſe out of the-cſtate-and effects: of te at |. e 2:4} 
and ſuch money or other ſatisfaction, as upon ſuch account. 
ſhall nennen 
r their executors da 
adminifirators;/ they ebb. id. nn bas um. 
their enebutots ore hdmi ratorg! ſhall: 
and. will we or cauſe tbr paid nta tem 
— to abeſe. preſents onahe, tas; 
jor part of the ſaid communes in ang by hass d- 
miſſion named, or to the commi one rs to be named j 2 
ſuch renewed- commiſions os the jb part f xhetthig dd t 
ſuch perſon or perſons. 49 they [hall eppojnt; to de 
lame or other fatisfation' may be by chem we! Hideo. 
miſſioners in and hy the fad; commition numed and dus 
thoriſed, or the major part, of them ordered, diſpaſtai di- 
tributed. and i dixided unto and amongſt all and every the 
ereditors of the ſaid a . 2613, man e bug ed nge 
who haye already ſought, or ſhalt; hectaſter in due time 
come in and. ſeek, relief bu virtue of the {aid cammiſion, 
according to the limitations. and directions of the ſeveral | 
ſtatutes. therein mentioned, r oportionably, according to th 
ſeyeral debts. owing to them ſe verally and een 
the faid 1 Hort: ets > Lower * vo Dat Du: bb. 20 03 
And laſtly, the ſaid Diet ach ase Ls! a 15 
agg ſr — forabemaſetves,.deveratly Ind 
reſpeRiyely, dos their ſeveral and zeſpecti ve heir, ex- 
ecutors, and adminiſtrators, and not the one for tb other 
of them, or for. his act or deed, but each for himſelſ ſepa, 
rately, and for his on ſeparate act and deed only, cove; 
nant, promiſe, and, agree to and with the ſaid commiſſioners, 
parties to , theſe, preſents, and to and with evecy of- them 
en 39 and adminiſtrators, that they the 
5 * E faid 


=Y 


pences whatſoever, which they dr any of tem ſhalt ſuſtuin 


1 etna ee 


n TT 4134.34 _ 
their executors and adiniciiftrators that and ha Nom hin 
to time, and at all times hereafter, well and ſufficiently fave, 
dend, keep harmleſs and indemniſied the Taid commiſ- 
Hlonets, in and by the ſaid commiſſion named and autho- 
riſed, or in and by any rene wed cmmiſgon to be named ind 
_ authoriſed; and alſo the faid (che perſon to whom the proviſi- 
« onalafignarent was made) their meſſengers, agents, ſervants, 
__Executors, and adminiſtrators, 'and every of them, theft and 
: every of their bodies, lands, tehements;' goods, and chattels 
of, touching or concerning all and all manner of action and 
- aRivns, ſuits; arreſts, troubles; coſts, Uainages, and ex- 


or be put |unts, for or (by;xeaſon\of this \preſent'deed'of aſ- 
_ Fgnmient, or any other act or acts, thing or things, la. 


cully done or executed by virtue of the "id commiſfion; or 


che ſaid recited aſſignment, or their or any of their lawful 
2 eee in, N Tm eſtate or ERIE of the faid 
. \ oy} gf ect has 5782 * 185 
5 5 5 Ia wienth bee. * PSN 
: — 2 1 66 Ae re 7 54s 55 5 I | 
7 | #3 "£7243 4] 108 
e of a 3 Blas and eee own 
| the Commiſſioners to the nene 2 
18 14015 | 
© - This Indenture — 425 FRA Thomas ee | 
Eſquire; James Mead, and John Grubb, Gentlemen, the 
major part of the commiſſioners named, authorized, and 
appointed in and by a certain commiſſion. of bankrupt, 
awarded and iſſued out againſt Jahn Thomas, late of Bury 
in che county of Suffolk, ſhopkeeper, grocer and chapman, 
ol the one part, and Thomas Hopkins. of, &c., grocer, and 


e e 0 eee. 


e gs - Whereas 


4 < N * Y L , 4it 
ii © 1 , 4 
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Whereas his Majeſty's commiſſioners, under the great ſeal 
of Grtat'Biitain, grounded upon the ſeveral ſtatutes made 
and now in force concefnitig bankrupts, bearing date at 
W:fiminfter the 8th day of, &. before the date of theſe" pre- 
ſents, hath, been awarded and iſſved agairift the faid Fobn 
| Thomas, directed to the ſaid Thamas ''Coventsy;"' Eſquire, 
James Mead, and Jobn Grubb, Gentlemen, together with 
Feſeph Simpfun and Jahn deln dus younger, Efquites, thete- 
by giving full power and authority unte them the faid con- 
 tiiflfoners, four or three of them; to execute the Fine," as 
in and by the ſaid commiſmon; relation being thereunto 
had may more fully and at large appear: An "whereas 
the major part of the ſaid o νmioners have duly qui 
ſted themſelves to act in the ſaĩd comiſion by taking the 
oath required for that purpoſe; and having begun to put 
the ſaid commiſſion into execution; upon due examination 
of witneſſes; and other good proof upon oath before tHerh 
taken, have fotind that the faid Jobn Thomas did, for thiree 
years and upwards laſt paſt beſore the date and ſuing forth 
of che ſuid commiſſion, carry on and follow the trade and 
duſineſs of a grocer and ſhopkeeper ; and during all ſuch 
timo did Heek and endeavbur to get his Nving by buying of 
tea, ſugats, and other grocery goods, wobllen and linen 
cloth, elover ſeed, and other commodlities, ard ſelling the 
ame again, as others of the ſume trade are ufed to do. And 
that che ſaid Jo Thomar, ſo ſceking and endeavoufing to 
get his living by buying and eng, became indebted unto 
the faid Thomas Haplin in the fut of 200 J. of, Kc. and 
being ſo indebted as afbrefald, did before the date and, laing 
forth of the fald commiſfion, in the judgment of the n 
part of the fuld eommiſfoners, become a bankrupt to all ; in- 
tents arid purpoſes within the true intent and meaning of 
1 ſtatutes in the faid eommiifion named, or within 
2 KE 2 ſome 


Ne 
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fome or one of them, and was by them Joclib$6 haakenge 
_ accordingly... And whereas, on the day of the date of theſe 
preſents, being the day appointed according to the notice 
in the Londen Gazette for the choice of an aſſignee or aſ- 
275 of the ſaid bankrupt's eſtate and effects, at Guild- 
Hall, London, t the major part in value of the creditors of the 
| by John Thomas then. preſent, whoſe debts amounted to 
e ſum of 104. and upwards. reſpeRively, did chooſe the 
| faid Thomas "Hopkins and R. Simpſon to be aſhgnees | of the 
eftite and effects of the ſaid Foby Thomas, . Now this In- 
q nture witneſſeth, that the aid commiſſioners, parties to 
; e preſents, i in further execution, of the ſaid, .commiſſion; 
2. by force and virtue thereof, ; and of the ſaid ſtatutes there · 
in mentioned, and for and in: conſideration. of the ſum of 5% 
of, &c. to them the ſaid commiſſioners, parties to theſe pre- 
ſents, in hand paid by the faid, Thamas Hopkins. and Robert 
" Simpſan,, at and before the eaſing, and delivery of theſe pre- 
ſents, (the receipt whereof is hereby acknowledged) and 
alſo for and in conſideration of the covenants hetein after 
contained, on the part and behalf of the ſaid Thomas Hophins 
and Robert Simpſon, their executors and adminiſtrators, to be 
kept, done and performed, and to and for the uſes; intents 
| and purpoſes herein aſter mentioned and expreſſed, have 
 ardered, diſpoſed, bargained, ſold, afligned, transferred and 
{et over, and by theſe preſents (as much as in them the 
. aid commiſſioners, parties to theſe preſgnts lyeth, and they 
lawfully may) do order, diſpoſe, bargain, ſell, aſſign, trans- 
fer, and ſet over unto the ſaid Thomas Hopkins and Robert 
Simpſon, their executors, adminiſtrators, and aſſigns, all and 
. the goods, chattels, wares and merchandizes, ef- 
felis, debts, ſum and ſums of money, and all other perſonal 
ot "RUE whereby, wherein and whereunto the ſaid 


Fob Thomas was mon rates jay or laced wave, 
at 
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at the time he became a bankrupt, or at any time ſince; 
and all. the eſtate, right, title, intereſt, equity of redemp- 
tion, property, claim, and demand whatſoever of him the 
ſaid Jahn Thomas, of, in, or to the premiſes, or any part 
thereof: To have and to hold, receive and take, the faid} 


goods, chattels, wares and merchandizes, debts, ſum and 
ſums of money, and effects, and all and ſingular other the 
premiſes herein before ordered, diſpoſed, bargained, ſold, 
aſſigned, transferred and ſet over, or mentioned or intended 
hereby ſo to be, and every, part and parcel thereof, unto the 
- ſaid Thomas, Hophins and Robert Simpſony their executors, ad- 
miniftrators, and aſſigns, from henceforth. as his and their 
own proper goods and chattels for ever; In truſt, neverthe- 
leſs, to and far the'uſe, benefit, and advantage of the faid - 
Thomas. Hephins. and Robert Simpſon, and all ſuch other of the 
creditors, of the ſaid Jahn Thomas, as have already ſought, 
or ſhall hereafter i in due time come in as creditors and feek 
relief by virtue of the ſaid commiſſion, according to the li- 
mitations and directions of the ſeyeral ſtatutes in that be- 
balf made and provided, and to and for no other uſe; intent 
or purpoſe whatſoever. And the laid Demos Hopkins and 
Robert. Simpſon, for themſelves, their executors, and admini= 


ftrators, do covenant, pramiſe, and. agree to and with the ; 


. faid commiſſioners, parties xo theſe preſents, their executors 
and adminiſtrators, and each und every of them, by theſe 
preſents, i in manner following, that is to fay, that they the 
aid Thomas Hophins and Robert Simpſon, their executors, ad- 
miniſtrators and afligns, ſhall and will with all convenient 
ſpeed, ule their utmoſt and beft endeavours and means to 
recover, and get into their, hands, all and fingular the goods, 
chattels, wares and merchandizes, debts, and effects, what- 
ſoever and dereſoever, of or belonging to the ſaid John 
n ee e to be ry alligned z and 

14,4 a * 


— 


* 


ler 5 Appendix ol 3 | 


after poſſeſan or recovery thereof had and obtained, "ſhall 
and will with the like convenient ſpeed, make ſale and dif- 
. poſition « of the fame, for the moſt and beſt price they may or 
can get ſor the fame, at the time of ſuch ſale ; and alſo 
mall and will. "ule their utmoſt endeavours: to recover, re- 
ceive and get in, all and every the debts, ſum and ſums of 
money, due and owing to the ſaid John Thomas, or his 
eftate. And further, that they the ſaid Thomas Hop lin and 
Rebert Simpſon, their executors and adminiſtrators, ſhall and 
will | give from time to dime, and at all times hereafter, 
upon every reaſonable re and notice in writing to them, 
any or either of them iy ny, for that purpoſe by the major 
of the commiſſioners by the ſaid commitſon authoriſed 
as aforeſaid, 2 juſt and true account in writing of all and 
_ every ſuch fum and ſums of money, or other fatisfaction as 
- they the laid Thomas Hopkins and Robert Simpſon, their EX= 
ecutors and adminiftrators, ſhall have then received, obtein⸗ 
ed, and raiſed, by force, virtue. or means of this preſent deed 
of ange ment, or otherwiſe, out t of the eftate of the faid 
| John Thomas + ; and all ſuch monies and other ſatisfaction as 
upon every fach- account ſhall a car to be raiſed, obtained 
and received by them the ſaid Hophins and Robert 
| Simpſon, their executors” and adminiſtrators, they the faid 
Lamas Hopkins and Robert Simpſen, . their-executors and ad- 
viiniſtratars, ſhalt and will well and truly pay, or cauſe to be 
paid, unto the ſaid commiſſioners, parties to theſe preſents, 
of to the major part of the commiſſioners by the ſaid com- 
miſfion named of authoriſed, or in any renewed commiſſion 
againſt the faid John Thomas to be named and authoriſed, or 
to ſuch perſon or perſons as they ſ ſhall direct or appoint, to 
the ond the ſame may be by them ordered, diſpoſed, diftri- 
| buted, and divided unto and amoneft all and every of the cre» 
ditors of Oe ſaid John Thomas, who hove already fought, or 
3 = ſhall 
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ſhall hereafter in due time come in and ſeek relief by vit 
tue of the ſaid commiffion, according to the ſtatutes in that 
caſe made and provided; and in the mean time, until ſuch 
dividend or dividends ſhall be made as aforeſaid, that they 
the ſaid Thomas Hopkins and Robert Simpſon, ſhall and will, 
from time to time, as and when the money to be received 
by them, or either of them, from or out of the ſaid bank- 
rupt's eſtate and effects, ſhall amount to the ſum of 100 7. 
. or upwards, pay the ſame in the joint names of the ſaid af- 
ſignees! into the hands of Meſſrs. 4. B. C. D. ke. bankers 
in London, for ſafe cuſtody, there to remain for the benefit 
of his creditors, and ſubjeR to the order of the ſaid commiſ- 
fioners, or the major part of them. And the ſaid Thonids 
Hopkins and Robert Simpſon, for themſelves, their executors 
and adminiſtrators, do heredy further covenant, promiſe and 
agree to and with the ſaid commiſſioners, parties to theſe 
preſents, and every of them, their and every. of their ex- 
ecutors and adminiſtrators, that they the ſaid Tamas Hop- 
tins and Robert Simpſon, their heirs, executors, and adminis 
ſtrators, ſhall and will, from time to time, and at all times 
hereafter, well and ſufficiently ſave, defend, and keep harm- 
leſs and indemniſied, all the ſaid commiſſioners in the faid 
eommiſſion named, or in any renewed commiſſion” to be 
named and authoriſed, and every of them, their and every of 
their heirs, executors and adminiſtrators, ſecretary, meſſen- 
gers and ſervants, and their and every of their lands and te- 
nements, goods and chattels, of and from all and all manner 
of action and actions, ſuits, coſts, and damages whatſoever, 
which ſhall or may be commenced, ſued, or proſecuted 
againſt them, or any of them, or which they or any of them 
ſhall or may bear, pay, or be put unto, for or by reaſon of 
this preſent deed of aſſignment, or any other act or acts, 
thing or things whatſoever, by them or any of them lawfully 
*E 4 acted 
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the faid commiſſion, or their, or any, or eſther of their law- 
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1 Aibentur⸗ made, be. beten JPFillitm e 

| y Hunter, and Henry Riſſoll, Eſquires, of the one part, 
and 'Thimas Hophins, of, &c. and Robert Simpſon, of, &c, 

Gentlemen. Whereas his Majeſty's commiſſion, under the 

great ſeal of Great Brülnin, grounded upon the ſeveral ſta- 

-  tutes made and now in force concerning bankrupts, bear- 
ing date at NMeſminſter the th day of June, in the firſt year 
of his preſent Majeſty's reign, hath been awarded and iſ- 
ſued againſt Jahn Thomas, of, &c. directed to the ſaid Wile 
lam Bumpfliad, Henry Hunter, and Henry Ruſſel, Eſquires, 

together with H. Cowper, Eſquire, and R. Hargrave, Gen- | 
tleman, thereby giving to the ſaid commiſſioners, four or 
three of them, full power and authority to execute the ſame, 
as in and by the ſaid commiſſion, relation being thereunto 
had, may more fully and at large appear. And whereas 
the major part of the ſaid commiĩſſioners, in and by the ſaid 
commiſſion named and authoriſed, having begun to put the 
fad cmmiſſion in execution upon due examination of wit- 
neſſes, and other good proof before them upon oath taken, 
have found that the ſaid Jahn Thomas did, for ſeveral years 
Lai paſl before the date and ſuing forth of the ſaid commiſ- 
Bon, follow the trade err of a ſhopkeeper, and du- 
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ring all ſuch time did ſeek. and endeavour to get his liv 
by buying of tea, ſugars, and other grocery goods, 15 
cloth, and other eommodities, and ſelling the ſame again, a 
others of the ſame trade are uſed to do; and that during 
ſuch his trade and buſineſs, the ſaid Fobn Thomas did become 
indebted unto the ſaid Thomas Hopkins in the ſum of 1004. 
and upwards, of, &c. and being ſo indebted, he the- ſaid, 
John Thomas, in the judgment of the major part of the 
commiſſioners named and authoriſed in and by the ſaid com- 
miſſion, became a bankrupt, within the compaſs, true in- 
tent, and meaning of the ſeveral ſtatutes made and now in 
force concerning bankrupts, or one of them, before.the date 
and ſuing forth of the ſaid commiſſion; and was declared 2 
bankrupt accordingly. And whereas the ſaid commiſ- | 
ſioners, in purſuance of the act of parliament made in the | 
5th year of the reign of his late Majeſty King George the 
Second, did eauſe due notice to be giyen and publiſhed in 
the London Gazette, for the creditors of the ſaid John Thomas 
to meet at Guild Hall, London, on the 1ſt day of Zune in the 
year laſt mentioned, in order to chooſe an affignee or aſ- 
ſignees of the ſaid John Thomas's eſtate and effects; and the | 
major part in value of the creditors of the ſaid John Thoneas, 
who had duly proved their debts under the ſaid commiſſion, 
and vhoſe reſpective debts amounted to 10 /. and upwards, 
then preſent, did then and there nominate, elect and chooſe 
the ſaid Thomas Hophins and Robert Simpſon, to be aſſignees 
of the eſtate and effects of the ſaid Jobn Thomas, and deſired 
the commiſſioners to make an aſſignment thereof to them 
accordingly. And the ſaid commiſſioners did accordingly 
order, bargain, ſell, affign, and ſet over all the perſonal, 
eſtate and effects of the ſaid John Thomas, unto the ſaid To- 
mas Hopkins and Robert Simpſon, in truſt, for themſelves and' 


| en dhe of the ereditors'of the ſaid Jobn Thomas, who 
Would 
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ſhould be entitled to the benefit and advantage of the ſaid 
eſtate and effects, as in and by the ſaid aſſignment is men- 
tioned. And whereas the ſaid commiſſioners, parties to 
theſe preſents, in further execution of the ſaid commiſſion, 
de find that the ſaid Jobn Thomas, at the time he became a 
bankrupt; and before the date and fing forth of the ſaid 
commiſſion, was ſeiſed to him and his beirs, or was otherwiſe 
intereſted in and intitled unto, all that freehold meſſuage or 
tenement, &. [take your deſcription from the title deeds] 
then or late in the occupation of, &c. and do further find, 
mat che ſaid Fohn Thomas was alſo ſeiſed to him and bis 
heir's, or was otherwiſe intereſted in and intitled unto, one 
eopyhold or cuftomary meſſuage or tenement, &c. held of 

the manor of, Cc. [take your deſcription from the bank- 


mpt's admiſſion] ſituate, Ae, and now or late in the tenure 


ar occupation of, &c, ' Now this Indeature witneſſeth, 
that the ſaid commiſſioners, parties to theſe preſents, in ſur- 
ther execution of the ſaid commiſſion, and by force and vir- 
tus of the ſame, and of the ſtatutes therein mentioned, 
and ſor and in conſideration of the ſum of 5 5. of, &c. to 
iham in hand well and truly paid by the ſaid Thomas Hop- 
kins and Ralert Simpſon, at and before the enſealing and de- 
Jivery of theſe preſents, the receipt whereof is hereby ac- 
| knowledged ; and alſo for and in conſideration of the cove- 
mants and agreements herein after reſerved and contained, 
aon the part and behalf of the faid Thomas Hopkins and Ro- 
burt Simpſon, their heirs, executors and adminiſtrators, to be 
adſerved and performed, have granted, bargained, ſold, af- 
figned, and ſet over, and by theſe preſents do (as much as 
in them lieth, and they lawfully. may) grant, bargain, fell, 
aſſign, and {et over unto the ſaid. Thomas Hopkins and Robert 
Simpſen,/ their heirs and aſſigns, all and ſingular the ſaid 
e and copyhold meſſuages, &c. herein before men- 
ö tioned | 
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tioned and deſcribed, with their and every of their appur- 
tenances, and every part and parcel thereof, together with 
all ways, paths, paſſages, waters, water courſes, lights, eaſe- 
ments, hedges, ditches, gates, ſtiles, fences, profits, com- 
modities, privileges, and hereditaments whatſoever, ta the 
ſaid meſſuages or tenements, lands and premiſes belonging, 
or in any wiſe appertaining, or accepted, reputed, taken, 
uſed, occupied or enjoyed, as part, parcel, or member 
thereof; and alſo all other the freehold and copyhold meſ⸗ 
ſuages, lands, tenements and hereditaments, ſituate, lying 
and being in the faid county of + © © or elſewhere; 
whereof, wherein, or whereunto he the faid John Thomas, 
at the time he became a bankrupt, or at any time ſince, had 
any eſtate, rigbt, title or intereſt, in poſſeſſion, reverſion; re- 
mainder or expectaney, or otherwiſe howſoever, with their 
and every of their appurtenances, and all the eftate, right, 
title, intereft, uſe, truſt, property, benefit, power, equity of 
redemption, claim and demand whatſoever, both in law and 
equity, of him the ſaid John Thomas, or of them the ſaid com- 
miſſioners, by virtue of the ſaid commiſſion, of, in and to the 
ſame premiſes, and the reverſion and reverſions, remainder 
and remainders, rents, iſſues and profits thereof, and of every 
or any part and parcel thereof, together with all deeds, evi< 
dences and writings, touching and concerning the ſame, or 
any part or parcel thereof; To have and to hold the ſaid 
freehold and copyhold meſſuages, Sc. and all and fingular 
other the ptomiſes herein before mentioned, and intended 
to be hereby granted, bargained; fold and afigned, with 
their and every of their appurtenances, unto the fad 73 
mas Hopkins and Robert Simpſon, their heirs and aſſigns, for 
ever, to the uſe of them the ſaid Thomas Hophins and R-. 
bert Simpſon, their heirs and affigns, for ever, (ſubject to 
och mortgage or mortgages, or other charges and incum- 

brances, 
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brances, if any ſuch there be) as the ſame he are, In 

truſt nevertheleſs, and to and for the ſeveral uſes of them 

- the ſaid Thomas Hopkins and Robert Simpſen, and all ſuch 

other the creditors. of the faid John Thomas, who trave. al- 
ready ſought, or ſhall hereafter in due time come in and 
ſeek relief by virtue of the ſaid commiſſion, and to and for 

no other uſe, truſt, intent or purpoſe whatſoever, And the 

| ſaid Thomas Hopkins and Robert Simpſon do hereby for them- 

ſelves ſevetally, and not the one for the other of them, and 

for their ſeveral heirs,executors, and adminiſtrators, cove- 

nant, prowiſe, and agree to and with the {aid commiſſioners, 

patties to theſe preſents; and to and with every and each 

of them, their executots and adminiſtratots, by theſe pre- 
ſents, in manner following; that is ta ſay, that each of | 

, them the ſaid Thomas Hopkins and Robert Simpſon, and their 

_ heirs, ſhall and will, with all convenient ſpeed, uſe his and 

| heir beſt means and eadeavours, by ſuit at law or other- 
wile, to enter upon and get poſſeſſion of all and ſingular the 

| herein before bargained, ſold, and affigned premiſes, and af- 

_ _ ter ſuch poſſeſſion had and obtained, with like convenient 
ſpeed. to make ſale and diſpoſition thereof, and accordingly 
ſell and diſpoſe of the ſame to and for the beſt value, profit, 
and advantage that he or they can get. And further that 
each of them, the ſaid Thomas Hepkins. and Robert Simpſon, 
their heirs, executors, and adminiſtrators, ſhall and will, 
from time to time, and at all times hereafter, upon adde 
able notice, render and give unto the major part of the com- 
miſſioners, by the ſaid commidion named and authoriſed ta 
take the ſame, at ſuch time as they ſhall ' appoint, 

a a true, juſt, fair and perfect account, in writing, under 
the hands of them the ſaid Thomas Hepins and Robert bimp- 
ſen, their heirs, executors, or adminiſtrators, of how much 
| money or other A they che Jad, Thomas Hoptiny 
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wad Robert Simpſon, their heirs, executors or adminiſtrators; 


ſhall have received or recovered by virtue or means of this | 
preſent deed of bargain and ſale, or aſſignment, or otherwiſe, 
out of the eſtate and effects of the ſaid. Fohn Thomas; and 


all ſuch money and other fatisfation, as upon every ſuch, 


account ſhall appear to have been had and received by the 


ſaid Thomas Hopkins and Robert Simpſon, or either of them, 
their heirs, executors, or adminiſtrators reſpeRively, ſhall 
and will duly pay, or cauſe to be paid, unto the major part 


of the ſaid commiſſioners, by the ſaid commiſſion authoriſed, 


or to ſuch perſon or perſons as they ſhall appoint to receive 


dered, diſpoſed, diſtributed, and divided, unto and amongſt 


all and every the "creditors of the ſaid Jabn Thomas, who © | 
have already ſought, or ſhall hereafter in due time come in 


and ſeek relief by virtue of the faid,s commiſſon, accord- 
ing to the directions of. the ſeveral ſtatutes, in that gaſe 
made and provided. And laſtly, that they the ſaid Thomgs 
Hopkins and Robert Simpſon, their | executors, and admini- 
frators, ſhall and will from time to time, —5 at all times 
hereafter, ſave, defend, keep barmleſs, and indemnifed, 


and every the ſaid commiſſioners, f in the faid * | 


named as aforeſaid, their executors and et 
agents and ſervants, and every of them, their and eve 
their goods and chattels, lands and tenements, of, 2 
touching and concerning, all and all manner ” actio 


ſuits, , coſts, damages, and expences whatſoever, which : 


| ſhall or may ariſe or happen, or which they the ſaid com- 
miſſioners, or any of them, their or any of their heirs, exe 
cutors, or adminiſtrators, agents or ſervants, ſhall or may 

. ſuftain, bear, pay, or be put , unto, for or by reaſon of this 


; Tg deed of bargain. and ſale or 3 or any other 


act 


the ſame. To the end the ſaid monies may be, by ſuch 
commiſſioners as aforeſaid, or the major part of them, or- 
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oer thing whatſorver, by them or any. ef them. laufully 
- aatd;or done, or to be acted or dome by virtue of the faid 
-- commiſſion, or by reaſon'of their or any of theit lawful 
- ntermeddling in ores” wut oro ena 
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© commiſkoners, muſt be inrolled in ſome court of record at 
Admin, within \ Lox months after the. date of the: deeds” 
Tbe courts of. greg in in which it may de inrolled, ate che 


e. N leas, and Exchequer. 
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Fre h FN rolled in Chances „ one of the commilt- 
oners who executed the bargain and fale muſt acknowledge e 
n before a maſter, either at the public office in Symond's Jon, 

Ofitneery-lane, 4 at che maſter's houſe ; but if a commil- 
fioner cannot attend, then one of the vitneſſes muſt make 
Aan affidavit of the due execution of the deed, which mult be 
annexed. In this court a fiat is never granted. 
When the ſame is ackhowledged, the acknowledgement 
thereof muſt be wrote at the bottom, or on the ng of 
A 8 

* "This indenture was PEI TR by Thema, M. 
gent, Eſquire, therein mentioned, who prayed 
ttat the ſame might be er on the 4th N 


of * * | 
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| then the deed inulf be engroſſed on rolls of the court. 
When 
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| cery-lane ; he provides rolls and ihrols the deed, with 
giving you any trouble, except taking the deed to and from 
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If you intend to inrol the deed in CY court, "one of the 


commiſſioners muſt acknowledge it either in court, or be- 
fore a judge at his chambers ; the deed-muſt;be left with 
che judge, who with his own hand delivers. it in open court 
to the ſecondary (7. e. the maſter) and defires him to inrol it g 
if in term time, the deed, may be. got immediately, but if in 
vacation, it muſt remain. with the judge till the following 
term; when you get the deed, call for as many rolls as you 
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want, 
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with'the clerk of the decker; who Will indorfe tue number 


n el ne ole; Sur if we decd happens tb be of « prior” 
. at MI , Puftugal. Arett, Lite l. Tun 
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| dept and gh coll Ale g docket pon lip of paperior 
the fol owing effech vi u wn , dad hs pris. 


Mech. term, in the twentieth year of coe reigu of of Ribg 
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Honey Hunter, uid Him Ruff, Elquifis, of ths one 24 
Ee 22 of, &c. and Robert Simpſon, of, vue 
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e it remembered, that, on; Hain 
Ait nan aftef 4 5 days of Aer in this fame 
A 
ſon, and brought here into the court of our ſaid Lord the King,. 
then there, a certain indenture, which he acknowledged ta 
be KO and prayed that the ſame indenture, as his deed, 


8 egord, before our ſaid Lord the King 
wing wotde; 


rd, 

is jyrolled in the folloWi 
7 e eee 05 A 
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. Preamble where the aus tbe 
eaten an. 


te en ene that on, We, le this 
aha wh e King t 
F SO * Wyftminſter; William earl Mangfield, chief x 
juſtice of our faid Lotd the King aligned. to held pleas be- 
N day of June 
laſt paſt, Henry 4 Eſquice, in bis own proper, perſog, 
came before the ſaid chief juſtice, at his chambers, ſituate 
Maar a Chuncery-lane, and hronght: before the 
faid chief juſtice, then there, a certain indenture, which he 
acknowledged to be his deed, and prayed that the aid in- 
denture, as his deed, might be inrolled of record in the 
court of our ſaid Lord abe King, before the King himſelf at 
Wftminfter ; and which faid indenture the aforeſaid chief 
juſtice, by his own proper hands, now delivers, here into 
court, to be inrolled in form aforeſaid ; and it is inrolled in 
the following words, to wit; This indenture, Ac. and go 
on verbatim with the deed, copying every word, with the 
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det cher Las, chen be "ntteſtations, - receipts, and all other 
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neee eee, | 
nb An and Robert õimpſan- DMU. 


ee Lord eee 
King Hfrfelf at Wfiminficr, of Math. term ww, the" firm id) 
an the twenticth year of the reign of our bovereign Lofd 
\ Gretet ce Third, King of Great Britain Se. Roell. 
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1 che deedis to be lurolled in C. Þ 506 
LR Judge, either at his chambers or at ? his — 5 'or, if 
in term time, it may be done at I minſter Hall; one of 
the muſt attend and acknowledge it; the 
e 8. WO" warrant ' NN | 
2980 50: a to ite deed) 
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jon af this deed, was acknowledges (in 

(the commiſſioner acknowledging). 

Se "this 1446) Ua ef AGjy 2700 befarsr 
3 . 1 (3s name of the judge!) WAY, + Hon 
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ab clerk pf the warra of attorne cs , in 
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thing, and having engralied. em. vcurfeift ant E 4 Fes 
for prefixing the preamble, which is done by you, you the 
clerk of the warrant'sy vom 30g} which purpoſe you 
5 ju e the deed and rolls; will indorſe, docket; and 
| e i een ig het: oeceihey inn Mis £ 
E in le King Bench; for thei attotney to indorſt! 
che deed; or cart) in any\docket; dhe elerk of the warrant 
being obliged; to he all bimiclf, and allo, if defircd, to en- 
Eroſs the deed d upon the rolls, whith is begun in this form 2- 


% 95 K. 45 {th&cotminlitbrbe urkhosesdgläg) eue 
into bis Majeſty's court of Common Pleas at M- 

15 © minfler, lit the dee e ackpowledgetin Court) the 
N Nabu of June, ery: lame term, before Sir H. 
ae kalght, (the name of the judge before whom 


the acknowledgment happens to be taken, if the deed 

de not acknowledgediin;court}. and! acknowledged 

this writing following to be his deed, and required | 

bead wunden be jnrolſed, and it is inrolled in theſe 
Words: to wit, This indenture;s et and for go an 
to 5A e be e copying every word, the names of the 
poerties ſigning, making this mar (L. S.) for a ſeal, 
Aa andthe atteſtation, receipt, and all indoxſeniants;/and 
(H22Þ laſt of all examine the inrolmenit by the deed. : 
*F2 Feeg 
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Lerk in churt's warrant for inrolling the deed; which is 
Vote on che margin tbebeof, genenally by the barga's clerk, 
' ene ene nt uc oh, 2957 2 bn 
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ee Did inithy Nee 4 Bibroprby 
— e Aﬀignees, under the Commiſſion; pirfuant t 
retment of Cretitors, with à Power uf "HY 7 
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C. D. F 
mas, of, &c. ſhopkeeper, grocer, and chapman, 2 
* whom a commiſſion bf batilydpt hack been awarded and 
iſued, of the one. part, and - Samuel Hart, of, &. of the 
other part: /200iertas/'at #'wweetiny dn che W den fie 
mid Fol Thomas, the bankrupt at the Halt l Ten, 

in Cheafifade; London, the th day oft fte. purſuant to notice 
elyen in the Londbd Gute For hat purpoſe, it Which time | 
and place the major part of the treditors of the ſaid 


i Bumm gpg The had duly rover. thcie deb under the 
faid commiſſion, did then and t chere impoper the ſaid A. B. 
and C. P. to fell. diſpaſe of,transfer, and aflign, the ſeveral 
oucl:anding,debis, then due, owing and payable to the ſaid 
WY in his eſtate, to the beſt purchaſer or purchaſers, 
for oft money that could be got for the fame, 
Now 7 theſ oe roy money, that the ſaid 4. B. and G. . 
in purſuanc the power to them given by the creditors of 
ſaid bankrupt as aforeſaid, and for and in conſidetation 
of the ſum of J. of, Se. to m in hand 
= 590 e 5 8 . 
gained erred t over, and by 
e ſell, align, ne and 
Nth SY TIER 7 e et 
iT 
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ol 1 — 
tet over into tte ſald Su Mort; alb and every the ſum 
and ſum dF money dubnor chat ſhall appear to have been 
due to him the fad Joh Thomat,thibankrupt) at the itim 
| be became dankrupt, or to them the ſaid A. B. and G D. 
vas of te eſtate and effects of the ſaid Jubn Themes - 
pag 


i, from the ſeveral perfons.meationed in.the che 
d ſrom any of chem, to have, bold, 


3 55 peréstve, end tale the ſeveral ſum aud ſums of 


bey l duo, or which ſhall appear to have been due ta 
Kiki ehe ſaid Nabe Thomas as aforeſaid, or nom due to them 
NB; und 0D: as affignces of the eſtate and ef - 
el bPthe"Faid! Juho. Thomas, from the ſeverul perſons in 
the add ſched¹ν hereunts annexed, mentioned, or from any 
bp them umto hm the faid Shνt Hurt, his executors, ad- 
mihiſtfafors"and'aflighns; avhis.and/theiriown proper mo- 
mess“ Ah fc the bettür ehabFog the ſaid Sumi ! Hart ta 
tedeĩve ald und every iht faid/ ſums d money ſo due and 
Swing, vr Which thall appear to bel due and owing, from 
dune falt foveraloperfons im the. faid ſchedule mentioned or 
| from Any of them as aforeſaid; they, the aid . 5. wand 
r Dhie nenilhated; conſtituted, and appointed, and by 
then preſe nts do hom hate: conſtitute and appoint, the ſaid 
Sanz! Hart, their tras and lawful attorgey irrevocable, for 
tent che aid Hf, B. and U Db und in their names as aſ- 
| fign&# us wfvreſaid, but for the proper uſe and behoof of the 
Zane! Hate, to ll, deat] and fecetvef of and from | 
e aid ſeveral perſohs In the fald ſchedule mentibneü, the 
125 efal and fetpective fürn of money fo, mentioned to be 
3 ſeVeral perſons, or from any of them; and 
upon leeelpt thereof, or any part thereof; receipts, or other 
ood lufficietit N deinen bes, va di changes. in 
The lümes af thum the faid . E. and C. P. as adlignoes \as 
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©  "Appendio at Peecedonts: ry een, 
— hic executors or \adlminiftraters, bail ond, mayein; 
the names of them the ſaid . B. and C. D- as afigners 38 - 
aſureſaidi ſettle and adjuſt all or any aceount and accounts, 
which is or are now depending, unſettled and open, be- 
tween the ſaid. Jabn Thomas, and the ſeveral perſon, or. per- 
| ſons mentioned in the ſaid ſchedule, or any of them; 28.96». 
caſion may be or require j and upon ſottling and adjuſting, 
of ſuch account or accounts, in the names of them the ſaid 
A. B. and G. D. as aſſignees as aforeſaid, to alk, demands. 
and receive what ſhall appear ta be coming due upon the 
| ſaid balance or balances of ſuch accounts; and upon non 
payment of all or any of the ſums of money ſo due and ow 
ing as aforeſaid, in the names of them the ſaid A. B. 1 
. D. as aſſignees as aforeſaid, to bring one ot more ac 
tions, as be; the ſaid Samuel Hart ſhalt think fit or be dle 
viſed, for the recovery of what ſhall be/ſa due and unpaid, 
and therein to proceed to judgment and execution; and 
upon payment of what ſhall be ſo due, or be recovered upon 
ſuch judgment or judgments, in the names of them the ſaid 
1. B. and C. D. as aſſignees as aforeſaid, to give one or 
more releaſes for the ſame, as occaſion may require, and 
generally to act, perform, and do, all and every ſuch aQs, 
matters and things, for the receiving and recovering. all a 
2 any of the ſaid debts qr ſums of woney due to 
the ſaid John Thomas, the bankrupt as; aforeſaid, or to 
them the ſaid A. B. and C. D. as aſſignees of 5 | 
| and effects, as fully and effectually, as if they the ald £. 
ad C. H. were perſonally preſent», ., And the. ſaid, 4." Z 
and C. B. for; themſelves ſeverally,. and, for, their. ſeve 
executors and adminiſtrators, do, and Sch of them, doth, | 
Fovenaut promiſe. and agree, ta and wich. the. ſaid Semyel 
Hart, his executors and .adminiftcators, that they the laid, 
1 B. and C. D. have not, nor hath: either N them, an —— 
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eg as ene en 
inth# ſaid fehedule, of und frotn the ſeveral ſumng 


dd mobey ckelt they! reſpectiuely ſtand indebted to bim 


de id en Thamar; ur 0. hem the: fuld . B. and Cr D. 
0 feed 28 afbvefaid. Afd further, that chey tis faid 
And D. ſhalt net, Har will at any time or times 
bees, withoud dre content of the mid bai, Narr; hig 
cut or amihökraters, in wilting for chat purpoſefirſt 
bed and ebegiclbd; any wile fetbaſspac duft, or difcharge; aft 
or ay; of e, aid perſor-or. ports from fury reſpective 
Cedts, ea fibre tbereef f nor albor wilt, at uny time or 
times hertaffet withbut ſuch conſeht ad aforefnid; reteaſecor 
be which ſhall be brought; ſued or pto< 
ſecutod in Melt names}-a3 affignees ks Wfoteſaid; for reco 
Fer er all er any of the faid' debts or ſums of money by 
| theſe grrſents granted bargained, ſold, aſßgned, transferred 
and ſet over, or mentioned of intended hereby fo to hej but 
mall and will, at any time or times hereafter, upon the re- 
queſt; and at the coſts and charges ofthe faid Sue Hart, 
his executors 6r adminiftrators, make, do; and execute, or 


 cauſiter procure; e. all und evefy fut further and ther 
. Jawful and reaſonable act and acts, thing and things what- 


ſoever, for the further and better enabling the faid Samuel! 
Hart, lis exctitols and admihfftratofs, to Fecover And Yes 
ebire all And every the debts, um and tums of money bete- 

by rated, Pärgalged, ſpld 46 ulfigned, transſerred And 
ſet over, or mentioned or intended ſo to be; as bythe faid 
Samuel Hurt, his executors or adminiftrators, or his or their 
chupfel learned in the leg ſhalt be reafunubly devil, or 
adviſed-and required. And the'faid Samuel Hart doth hereby 


for himſelf, his -executors* and admi niſtrators; covetrant, = 
promiſe, and agree to and with the ſaid I B. and C. B. 
N * 
n A 
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eee Pretebruts® eee. 
2 Hart; bis extoutors nd (adminjftrators; hall and will; fron 
dime tu time, and at all times hertaſter, well und ſufficiently 
beat harnileſs and keep indemnified the ſuid Al. B. and C. D. 
their and each of their heirs, executors and adminiſtrators; 
. 86d their and each of their eftdtes, goods and chatte of 
und trom all coſts, charges, damages and expences:whats 
ſaever, 'which they the ſaid} A. B. and C. D. or eicher e 
them, their or either of their heirs, eeeUνẽꝭEP or adminis 
ſtrators, or any of - themy ſhall or may at any time los = 
times hereaſter, deat, ſuſtain, pay, or be put umo, for or 
by reaſon of any action at actions, fult or ſuits" to be 
brought by hiem the ſaid Somwe] Hart, his executorzzg 'almſs/ 
niſtrators ar aſſigna, in the name or names of them the 
faid 4. B. and U D. or either of-them, 2s ufhgnees 48 
aforeſaid, for the recovery of all ur any of the debt or "debts; 
ſum or ſums of money fo by them "aſſigned to che fad Su 
_ a theſe preſents as ſoreſſid | 
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1 Indenture refers, . 


ING; nich Dis #11 ehe hn S inet bas ute 


| ND inf 0A Gong 121513094 has 190 tut act et 
Amon, from the, Commiſſioners ta new, Ane, 
x _— at, their aum deſire), 


+» «by. arder, and rafter 4. . temporary: Aſſignment. bad: 
+ originally been mode; 9847 10-bermingnt.to,19vo;;5t 
Hartlti 05 10\, eim 10 2100029n9 at arti aural. 

his Indenture tripartite made the . Gayiof 
daa the twentieth year of the reign of our forex 
reign lord George: the Third, by the grace of God of (Greats 
Britain, Fraxcez and \Ireland; king, defender of the faithy; 
&. and in the year of our Lord ry80, between ma 
2 r 3 triage 


_ what 


wh 3 e 1 int 962.0: 
of the firlt part, Syluzher Douglas, Eſquire; Iuac Bargrave, 
oh; Willem Muni, Gentlemen, being the major part of 
the commiſſioners: named and authorized, in and by a 
ceswhminon of bankrüpt, awarded and iffued forth againſt 
Hana "Githns . of 'the ſecond part, 
Ae Nach U mod, EI at of the chird part. 
Wiemas commiſſion of wen under dhe great ſeal 
ef 'Great Brituiu, bearing date at i minſer tus 
| 31/4 1780, grounded upon the ſeveral ia. 
nude and not now in fotos concerning bankrupts, ot 
. hnath been @warded and iſſued Forth 
the" ſaid 1 Francis Gibbons directed: to Chors Ro- 
Hie, the ſaid Sylvefter Douglas, and John Nares, Eſquires, 
together with Joe Bargrave and William Mum Gentlemen, 
tbereby giving full power and authority to the ſaid com- 
' milficnets; four or three of them, to execute the ſame, ay 
im and by the faid' commiſſion; relation being thereunto 
had doth more fully and at Jarge appear. And whereas 
che faid Sefer Douglas, Taxt Bar grave; and William dunn, 
belug the major part of the ſaid commiſſioners in the {aid 
commiſſion named and authoriſed,” having begun to put 
the ſaid commiſſion into execution, upon due examination 
et witnelles, and other good proof upon bath before them 
and "taken; found,” or it other wiſe appeured to them, 
Sat dhe aid Prancis Gibbons, for ſeveral years before the 
date and ſuing forth of the ſaid commiſſion, exereiſed and 
followed the trade and buſineſs of a' merehant, and ſought 
and endeavoured to get his living thereby, as others of 'the 
ſume trade or buſineſs uſually do. And that he the ſaid 
iti Gibbon, before the date and ſuing DBAs 
_ commiſſion, became indebted to Charls Fones op 
En ſum of 160% e on indebed, 
dhe 


ent , nel. 
he the ſaid Francis Cibbons did, in dhe judgment of . 
Jort part of the commiſſioners in * 2 compi 
named, became, bat \rupt to, all jnge purpoſes, 
within the. true intent and meaning of 1 50 10 . e pe 
iqths ſaid commifion montianed, ſame. gr one of them, a 
thoy.þJdeclared bim hankrupt accordingly,,, And whereas. 
the, laid commiſſioners, parties to theſe preſents, ip woke 
execution of the ſaid. commiſſion, and af the ſtatutes theres; 
in mentioned, and by virtue of the 4700 indenture beats, 
ing date che? day of | made bee A. 
tween. che {aid Galen Dual lib Bareraves and With, 
| lern IAunns of the one part, and Tamas Powell of, 1G 2116! - 
of the other part, for the conſidetation therein men i 
did as mucb as in them lay, and they lawfully might, order, 
bargain, ſell, diſpoſe, aſſigu, and ſet over, unto the ſaid Then, 
mas Powell, his executors, adminiſtrators, and athgns, all, 
and ſingular the goods, wares and chattels, debts, ſum and v 
ſums of money, and all the  perſonal-eſtate whatſoever of 
the ſaid Francis Gibbons, of which he was poſſeſſed or inti- 
tled-unto,. or of which any other perſon. or perſons Was r 
were poſſeſſed, in truſt for him at the time he became bank 
rupt, or at any time ſince. To hold, aſk, demand, ſue for, 
recover; levy and receive, all and ſingular the premiſes 
taeroby aſſigned, or mentioned, or intended ſo to be, unto 
the ſaid Tbomas Powelhy his executors, adminiſtrators, and 
aſſigus, in truſt for the immediate preſervation thereof, and 
to and ſor the uſa, beneſit and advantage of all the creditors 
bf the ſaid Francis Gibbons, who had then ſought, or ſhould 
then after in due time come in and ſeek relief, under the 
faid commiſſion, according to the ſeveral ſtatutes therein 
. or ſome or one of them, and ta or for Hm 


renn on tn 


"__ dn; e af che proxiſſenal alignment, u! "us; 6 
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2 * purpaſe, whi hy che fai 
| eee 417 being thereunto: had, will and 
e fey d 48 large appear. Hand, whereas the ſaid 
er Perpell did, in and by the-faid pected, indenture of 

2 ne 42d agree, to and wich the ſaid on- 
thereto, their executors and adminiſtra - 
rs and e of tem, that he che (aid, Tb. 
. his, exegutors or: adminiſtrators, ar ſome 
of ohe of * -them, ſhould and would, 'as ſoon as an a. 
ge gr. 6gncgs pf. the id bavkrup's eſtate. and effects, 
A he rdpyy; choſen, Ando, join with the major 
oof che Jounpilbanery een 
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_ © wa$ awarded and iſſued againſt your petitioner, direed to 
certain Wikiioners therein named, and your petitioner 
bath thereupon been duly found and declared a bankrupt. 
That your petitioner ſurrendered Hipaſelf under the ſaid 
commiſſion, and duly paſſed his examination before the act- 
ing commiſlioners in the ſaid commiſſion named, and hath 
in all things duly conformed himſelf to the ſeveral ſtatutes 
eee bankrupts. 
That notwithſtanding, your petitioner hath in al things 


conformed and ſubmitted to the ſaid commiſſion, your pe- 
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Wunde e did Jun Read ad en this eighth day of 
 Dicemberigitant; prefer his petition' to me, ſhewing that 
a commiſſion of bankrupt under the great ſeal of Grau- 
Britain, "bearing date the tenty-eighth of December, 'in 
che ſixteenth” year of his preſent Majeſty's reign, was 
- Swarded and iſſued againſt the petitioner directed to 
certain commiltioners therein named, and the 'petitioner 
had thereupon been duly found and declared a bankrupt. 
That the petitioner ſurrendered himſelf under the ſaid com- 
miſſion, and duly paſſed his examination before the acting 
comraiffio:ers in the ſaid commiſſion named, and had in all 
things duly. conformed himſelf to the ſeveral ſtatutes then 
in force concerning bankrupts. That notwithſtanding the 
petitioner had in all things conformed and ſubmitted to the 
mid commiſſion, the petitioner - had not yet been able to 
obtain his certificate, for. want of ſufficient number of his 
creditors ſigning the ſame : And therefore praying, that 1 
would direct the acting commiſſioners named in and au- 
thorized under the ſaid commiſſion, to certify to me the 
conformity or non- conſormity of the petitioner under 
_the ſaid commiſſion, 2 ſuch other matter as. to them 
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Ach of parlament, made in the eighteenth year of his pre- 


ſent-Majeſty's veig n, intitled an Act for the relief of Inſol- 
vent Dobtors, and for che relief of Bankrupts in certain 


caſes. Now upon reading the ſaid petition and an affidavit 


of 'Fohn Read the petitioner, I do order that the major part 
of the commiſſioners named in the commiſſion of bankrupt 
iffued. againſt the petitioner, do certify to me the conſor- 
mity or non- conformity of the petitioner under the ſaid 


commiſſion, and as to the 8 
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W lordſhip's order, bearing date he 


Sth day of December, 1778, we whoſe hands and ſeals are 


hereunto ſubſeribed and ſet, being the major part of the ; 
commiſſioners, named and authoriſed' in and by a commiſ- 


ſion of bankrupt, awarded and iſſued againſt Fobn Raad, 
at that time of Santh Aim, gig the county of Midalgſed, 
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them, and did thereupon declare and adjudge him a bank. 
rupt atcoidingly. And we further humbly certify to your 
lordſhip, that the ſaid Jahn Read, böfng e doch bank- 
- rupt; cho maſor part of the-fald commillieners by the ſuid 

commiſſion, authorized purſuant to the direction · oſ c 
of parliament, made in the fifth ur pf the reign of his 

Iate Majeſty King George the Sveond, intituled an act 
to prevent the committing ef Hub by bankrupts, did 


cunuſe due notice to be given and publiſhed in the Lon- 


4 Gazette; of Nen commiffen beit iſſued, and of the 
times and places df three © ſeveral meetings, the ſaid 
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i batmble Petition'of Ribert Martin, 3, 


at . e e ee „ ene 
dhe weht eee 
| That th fad Eee, cu, an o about th * 
Ar % en endende, became bankfupt, and a com- 
Sichen of bankrupedated thei n 3 
len " was wn ded again ft him, and he was declared | 
ankri t vcrordingiy ; and Jon Partridge; of, &c. and 
= Aer Dani oh, Ke. were ura. eres of bis 
Elite and e e | 
hst there was at the time e e and ng forth 
e ua: commiſſion, due to your petitioner from the faid 
+ bikirupe the full und juſt ſum of 200 L. of lawful money of 
Great n, fer priheipal and; interaſt by virtue of a 
duet es obligation, bearing date me day of 
* „De mes +2799 under the hand and ſeal e ſaid 
"umdnigty for. which 6 ſhid\fumi'of ab. your petitioner hath 
nat; nor hath un other perſorror:pefforis for his uſe, or for 
-thanlſe of other perſom - or perſons, to the knowledge or 
| belief of your petitioner, had or received any ſecurity or 
ſutis faction whatſoever, ſave and except the ſaid bond. 
8 hat your *peritivnet" having been ef late very much 
abroad, hath had no opportunity of reading the Ggzette, as 
Fit — * n 8 ne 1 


* 7 rh ” - 
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'© es ens, vt che liner 


| a, be hath not read the Gew, i. which any ad- 
* | = | - | vertiſement 


hath negate is prove his fid debt akis the faid com- 
miſſion. an ern ag 3% 6-3 wad 
That a dividend hach deen made of aid | bankrupt's | 
eſtate and effects, of fourteen ſhillings in the pwnd. 
That on we day of lt, 
| dene ue u b of di nA; N dies: 
a ſecond dividend. of the ſaid bankrupt's eſtate, at which 
meeting your petitioner was admitted to prove his ſaid debt, 
of 200 l, but there being ſeveral claims undetermined, and 


the atfignees not being prepared to paſs their accompts, the 


making a ſecond dividend of the w eſtate and, 
| elfedts was adjourned to the OE OY 
next. 


That your petitioner TE by * ſolicitor, applied to the 
alfignees to be, paid the dividend of his ſaid debt equal with 
the other creditors (who have received their dividend of - | 


fourteen ſhillings in the pound) out 'of the money that half 
appear to be remaining in their hands; but they infilt, that* 


they cannot pay your Petitioner after that Fats ih chg pod, 
r | 5 
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"BY 244 eee cherefore moſt bumbly 
e en 4 of the ſaid bankrupe.eftaceiand ofſvls,. 


may pay your petitioner hie rope 


L etsy in reſpect of his debt ſo prova as; 
25 * a vo Cit . aforeſaid, equal with, the. creditors al- 
Ab $13. 2H . ready paid. hgh an 
OE ue Na- Dll ver props ze, 


1 4 23 * | 
RL OST wet, ist, ach holga ele gills is dome 


n the GE relative to che 


* 


ee the ike ole, 


$4) #5 


* # vi 3 x ie 1 v8 * uod £ 


commiſſion of bankrupt Jade: Ab. 7 


” -_ 


* 


F 


— 


oh. | 4 {£535 Þ bar” 1 | 
| imo |: } at BRL $258 Hf SN 47 „ pia ls 


1 


ex a 
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joner's Alignment 


TP h . the words i Now this es wit- 
rert 4 the following recital—And the laid credi- 


44. 34 4 


+ torsd A 17 Jired, that the monies ariſing by and to be 
ved, . out of the eſtate of che Lid 
7 eee the lame 


* 1 5 into the hands of br 


Sa bee divided a * — 7 of 
ht laid: Fobn Mama, in ſuch, manner as is directed by an 
Ko. parliament, made.and;paſſed in d Bhd roar of the 
tze of his late Majeſty-king George the. Second, intituled, 
«An. 24 erm ee, by bank 


# Erupts.” | bo . 
1 Then among the 8 der the follwing : 


wn Alu hey the fad df Nun. D. their execu- 
tens i niftrators, asg, halen will pry all mo- 
nid nich they Thall yeovive_ by de from the debts of the 
fail: Yobn Themes and by und from the ide of all or any part 
_ ofighchidigtodl,.. yates:end charibls; eſtates and effects of 

the H Thema when and: ſo often as the ſame ſhall 


ener s ue lac cf mmvdatelx into the hands of 
the ſaid . Fred 1. 1 eN to be there de- 


bolt des ui webe uad un meal be divided a- 
mongſt all the ereditors of the ſaid Jahn Thomas, who have 
r in und (tk re- 
ee e eee. 
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een * . 
„This indentpre made e. 4% % 
> 
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be - | * 7A 44 * * id 6 22 
ne ee 2012 bh amt 
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3 8 
and 
44 


4 . "Tx. R ie en 
| "of the one part, & and of the 


2 pars, ,witnefleth, Si and i 3 'confderatign of the 


e ure duly gaid to 


and e 
: or before "the Ealing wy 1 bf. theſe preſenth/th g 
© co whereof | is 1 acknowledged, . they the £ 
and 


and esch of them bach bargained and fold,, NE 


| 8 9 do, and each af nem doth, bargain and. f 
All the melluages, nds, tenements, and beteditamenta of 


Fobn Themas, late of | | i} »5\merchants.ag ainſt 


"whom a commiſſion of bankrupt bath been awarded and 
iTacd ; and Aso all dhe eftate, right ls mv ah 
property, polleſion, benefit, equity. of, dem tio, claim 
| and demand whatigever, which he the faid Jabn Thomas, 

- the time of his becoming a, bankrupt as, aforeſaid, had 

in or to all and'fingular the faid meſſüages, lands, tene- 
ments, hereditaments, and all a gab ether the pre- 
miſes herein before mentioned, and hereby bargained and 


ſold, or mentioned or intended ſa to be, with their and eve- 


rf of their appurtenances ; and dſo all other meſſuages, 


21 4 d. 


lands, 


- _ 


- 
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pt Ptitedets. 
> HONOR horeditamerits + 4 
| "Goevery which he; the ſaid Febn Themas heath . purchaſed or 
obtained for money or other recompence, jointly with his 
wife, children, or child, to the only vie of bim the faid 
7 Memdt; and alf6 all ſuch his eſtate, intereſt; right, 
nid title Wbatſgevet, which: be the ſaid Jeb Themas had of, 
© \ In or to any mefluages, Jands, [tengments, or heredita- 
| ments. whatſoever, ;.at- the time be, became ' bankrupt. as 
aforeſaid, which, be could depart withal,” To have and to 
dana pod fiogular the ſaid meſſages, lands, tenements, and 
hereditaments, herein before. mentioned to be hereby bar- 
ien and fold, with their aud every of their appurte- 
 Hances, unto the ſaid _ _ his 
executors, adminiftraters and ans, from the day next be- 
fore the day of the date of thele preſents, for and during, 
and unto the full end and term of one whole year from 
thence next epſuings and fully 40 2 od ended, 
13 Velding and paying Wes . f laſt day of the ſaid 
derm, unto the fad | IR 
4 their heirs or 
NF 2 * coro,, (if the ſawe ſhall, be 
nen demahded) to the intent and purpoſe that by vir- 
# tue of thele preſents, and of the fatute for trqnaſecring uſes 
on: 5.5 ine pots on, he the ſaid. | | 
3 may be in the actual polſefion Caf "a all Tod kneular the aid 
. _ | © premiſes above mentioned, to be bargained and fold, or in- 
tended fo to be, with the appurtenances, and. thereby be 
enabled to accept of a grant and releaſe. of the, freehold and 
HEE OE. 4 rn 4 
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* AppenIly of Puecedents. —ccix 
Ih indenture't CE nt? Be: ne? 20... * 
of” . 25th George Third, a” in the year 
| of. our z #3 1783 55 between Thomas Hophing of | 
ö and John Simpſon of * . * the (7 
_ part, J. K. L. A. and N. 0. Efquires, being the u major 
os of the commiſſioners named and authoriſed in and by a. 
commiſſion of bankrupt awarded and iſſued forth again 
John, Thomas, of the ſecond F and C, D, of 
the third part. "Whereas 4 


— 


commiſſion of bankrupt, undet the Great Seal of Great Bri- ' 


tain, bearing date at W; efeminfter the g _ day of * 
178 * grounded upon the ſeveral la- 

tutes "made, and now in in force, concerning bankrupts, c or eme 
or one 'of ew: hath been awarded and iflued forth again 
the, faid obn Thomag, directed to the faid J. . Z. . 
and N. together with R. K. and T. U. Gentlemen, 
thereby giving full poer and authority to the aid commil- 
honers, ur or three of them, to execute the ſame, as in 
and by the ſaid commiſfion, relation being thereunto bad, 
doth more fully and at large appear. And whereas the lid 
1. X. L. A. and MO. being the major part of che fü 
commiſſioners in the faid commiſſion named und autho- 
niſed, having begun to put the ſaid commiſſion into e 
tion, upon due examination of witneſſes, ind ather heed. 
proof Upon bach before them tad ind'taken; wünd, or it 
otherwiſe appeared to che, "that the ſaid John Themas for 
ſeveral years. before the 4060 and ſuing forth of the ſaid 
| comnmiſſion, exerciſed and followed the trade or buſineſs of 
a merchant, and ſought and endeavoured to get bis liviog 
thereby; as others of the ſame trade or bulineſs uſually do; 
and dat be the eee date and ng 
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nd af "forth 
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orm of the fd common, beam indebted 10 V. f 
of T3 e 0 in the ſum of | 


5 2 4 este, and bring 8 indebted, he the ſaid 


4 Tran did, rat 'of the major. part « of the 
i Ne IM named, become | 
,yithio the trus in- | 
the ſald commiſ- | 
” declared | 

4 waging of 


„ 
fon wentioned, Tome. mt dem, jou! 


ths major part. of the 
milliqn, named and; Napa 


9 1 | wr | 
* ene 2 us nom 


de een N mitreden Wan, why 
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b etiam 
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150 Free 1miſh 
ET of the | 
dee there;n, meptioned f 
1 ] bearing IN r we * 
da between the fad Di lt e fg 
— 2 N 8 8 „ 


nnen of Prom, 


we one patt, and the ſaid | lang 
of the other part, and duly e in the CG Oe of 
Chancery, did as much as in them lay, and they lawfully 
might, order, grant, bargain, and ſell unto the ſaid Thomas 
| Hopkins and John Simpſon, their heirs and aſſigns, all the 
_ aid: bankrupt's meſſuages, lands, tenements, and. beredi+ 
taments, and alſo all the eſtate, right, title, uſe, truſt, pro- 
perty, poſſeſſion, þenefit, equity of redemption, claim, and 
demand whatſoever, which he the ſaid Jahn Thomas, 'at the 
time of his becoming a bankrupt as aſoreſaid, had of, in 
or to all and ſingular the aid meſſuages, lands, tenements, 
haereditaments, and all and ſingular other the premiles 
| therein and herein before mentioned, ind thereby ordered, 


| granted, bargained, fold, or mentioned or intended fo to 
be, with their and every of their appurtenances; and alſo 
all other meſſuages, lands, tenements, and hereditaments 
whatſaever and whereſoever, which he the ſaid John The- 2 
mas had purchaſed of obtained for money oc other recom- | 
pence, jointly with his wie, children, or child, to the only 


oxi 


= . 
N „ 


uſe of him the ſaid FolniiThimes; and -alſaixl ſuch uſe, 


eſtate, intereſt, right, and: title whatſoever, which he- the 
ſaid | Fobn Thomas had of, in or to, any meſſuaget, lands, 
tenemeuts, or hereditaments whatſoever, at the time he 
became bankrupt us aforeſaid; which he could depart withal, 
to hold the ſame unto the "ſaid" Themas _ Hopkins and Fohn 
"Simpſon, their heits and affigns;' for ever, or -according'to 
the ſaid John Thomas his right and intereſt therein ſubject 
do ſueh mortgage or moxtgages, or other charges und in- 
cumbfunoes, (i any ſuch there wete) as the ſame were le- 
gally charged with, or liable to, in truſt "nevertheleſs, for 
the benefit and advantage of them the ſaid Thomas Heplin: 
and John Sinmſon, and all and every other the; creditors of 
che —— ho then had come in and ſougbt 
. > Oy "relief, 


* 
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relief, or would thereafter in due time come in and ſeek re- 

lief by virtue of the ſaid commiſſion, or any renewed 
_ commiſſion againſt the ſald John Thomas; and duly prove 
_ andafcertain” their "ſeveral and reſpective debts under the 
fan, according to the directions and limitations of the 
© faid ſtatutes ind as to the overplus, if any ſhould be, after 
payment and ſatisfaction of all ſuch debt or debts as ſhould 


ct might be proved under the faid commiſfion, or any re- 


newed | comeiſſion againſt the ſaid John 'Thomas, and the 
Charges of ſuing forth and proſecuting the ſame, In truſt 
for theſaid Thinies Hepin and John Simpſon, their heirs or 
affigns,: secording to the ſuid ſtatutes, and the true intent 
and meaning thereof. © And whereas by an order of the 
„ Chancellor n made on 
W ene ene 
. RAT) 3 NM and | 
1 Az 01-5070 ebene e the fn 
e the: ſaid Lord Chancellor, his 
_ lordſhip upon hearing the ſaid petition read, and what was 
_ alledged by the counſel for the ſaid petitioners, and by con- 
ſent of che eounſel for the affignees, the ſaid Thomas Hop. 
Lin und Jabn Simpſon, did (amongſt other things) order 
that the ſaid Thomas Hophins, at his on deſire, ſhould be 
.difcharged; from being an aſſignee of the ſaid bankrupt's 
eſtate and effects; and that the major part of the ſaid com- 
miſſioners named in the ſaid commiſſion, ſhould cauſe due 
notice forthwith to be given and publiſhed in the London 
_Gaxettez appointing a time and place for the ereditors of 


te ſaid Jan Thomas: to meet, in order to proceed to the 
choice of a new affignee, in the room of the ſaid Thomas 
Hentins; and that the creditors of the ſaid bankrupt, who 
ſhould be preſent at ſuch meeting, ſhould proceed to ſuch 
* choice * * choice, the 


maar 


-- 
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** part of the ſaid commiſſioners ſhould make and exe- 
cute a new aſignment of the eſtate and effects of the ſaid 
bankrupt, remaining unreceived and not diſpoſed of, to ſuch 
perſon who at ſuch meeting ſhould be choſen ſuch ne aſ- 
ſignee, and that the ſaid Thomas Hoptins and Jobi Simpſon 
ſhould join in the ſaid aſſignment to the ſaid ne aigner, 
aod, John bin hen, as by the ſaid in part recited order, rela- 
tion being thereunto alſo had, may, more fully and at-large 
appear. And whereas in eee fad" in patt 
recited, order, notice of tbe day of this instant was 
duly given, porporting that ie commilſiovets. intended to 
meet on the ne his inltant bs Ce NYE: 
at four of the clock: in the afternoon at Guildbal, Laab, 
in order to proceed to the choice of a new aſignes in che 
| room of the ſaid. Thomas 'Hophins. * And whereas the com 
miſſi oners, parties to theſe preſents, in 6bedience to, and in 
purſuance of the ſaid order, and likewiſe of che ſaid notice 
in the Londen Gazette, 8 e ar the Guildhall of 
the city of "London, the ho A NU day f 4 me; 
in Wat to chuſe au "2h 556 the ſaid bankrupt w eſtate 
and effects and the major e et e creditors of the faid 
| John Memai then preſent, 4nd who'bad proved their debts 
under che ſaid; commiſhon, "and'\wiible debts reipoctively 
amounted to 101; of upwards, did nominate, ele aud chuſe 
the {aid C. H. 46 be the aitigtiee' of che eſtate and öfbctv of 
the ſaid John Themas, remaining ubreceived and not dif. 
poſed of in the toom of the faid Them Hoptins: Note this 
indenture wltneſſeth, that in obedience to and'inpurſiance = 
of the ſaid recited order, and in order to veſt the eſtate and 
effects ol the ſaid John Thomas in the d C. D. and Jab 
Smpſen and their heirs,” in truſt for themſelves and the reſt 
of the creditors of the ſaid Jab Thomas, in manner herein 


3 e and for and i in conſideration of the ſum of 


. 


eie i ee 5 | 108. 
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_ ba#gaity ard dale and by forct of the ſtatute made for trans- 
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5 epebepef lawful monty of Grat Britain, che ſald 
emen Hoptins, John Simpſon, T. K. E. A. and NM. O. 
in hand pald by ehe ſuid G D. at or before the ſealing and 
*Felivery of theſe preſents, che receipt whoreof is hereby 
_  acknowledged:* They the ſaid Thomas Hint and John 
ane (wien the conſent and by the direction of the ſaid 
' -commitfivners; parties to: theſe preſents, toſtiſied by their be- 
Aug mode parties to and ſedling and delivering hereof) have, 
and each of them hath granted, bargained; ſold, releaſed and 
*confienjed; and by theſe preſents do, and each of them doth 
griat;' bargiiny tell, releaſe and confirm; und the'faid com- 
miffioners, parties theft preſets, have ratified and con- 
Hemed, and by theſe preſents do as much as in them lies, 
and the tawfully* may, ratify and oonſtem unte the "ſaid 

. P. (in bis actual /pollefion; not being by virtue of a 
- bargain..and- (ale. to him thereof made by the: ſaid Thomas 

Hain and John Simpſon," for 5 g. conſideration, by inden- 

ture bearing date the day next beſore the day of the date of 

theſe preſents; ſor one whole year commencing! from the 
day net before the day of che date of the ſame indenture of 


ferring uſes: into poſſeſſton] and to his heirs and aſſigus, 
all the aid bankrupt's meſſuages, lands, tenoments, and 
a hereditaments, and alſo all the eſtate, right, title, intereſt, 


uſe, truſt, property, poſſeſſion, benefit, equity of redemption, 
daimcand demand whatſbever; which he the ſaid Fohn 


Themes//at the time of his becoming a bankrupt; as afore- 
faid; had of, in, or to, all and ſingular the ſaid meſſuages, 
lands, tenements, bereditamonts, and all and fingular other 
me premiſes! hareimheſore mentioned, and hereby granted 
es and releaſed or mentioned or intended ſo to be, with their 
and every of their appurtenances. And alfo all other meſ- 
_ fhnges) lan ds; tenements rand heredi e itaments | wh atſoever and 


ments, with their and every of their appurtenances, unte tha 
i G Di and bis heit, to the uſe of the: ſaid: G. D. ani 


. 


65 
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tos dee any, and not either ef 

them for the other af them his being, (executors or admini- 
lun tote aQs pr docs do hereby leverally and reſpedtively cop- 
nanant, promiſe and :agree ti, and with the faid commiſ. 
| Loners, parties horeto by theſe preſents in manner follow- 
og, that ig e yy that each of tem the, ſaid: John Simpſon 
_ ad their -reſpechvogbeirs: and aſſigns, ſhall and will with 
Al convenient ſpeed-uletheirsbeſt enqbavours by ſuits at las 
- CE EET poſſeGion: of the ſaid mel... 

ſuages, lande, tenements and hereditaments, and ſhall and 
will, after recovery and poſſeſſion had of the ſame\ or, any 
boxt chereaf, make ſale and diſpaſuion thereof with. the like 
Senvenient ſpeed to and for, the moſt. money and beſt, price 
hoer they can or may bend fide obtain ſor the fame. And 
further that then the: ſaid Fobn Simpfon;and C. D, their: heirs, 
executors, and. admitiitrators, ſhell, and will from time to 
We and at-all ties þereafuer, upon reaſonable. requeſt or | 
notice 10 the givep ſor that purpoſe,., under the, hands of 
| the. commiſhoners, by the ſaid commiſſom or any gene ed 
| Eotdiviſſion,oauthorized-a4 aſoreſaid, or the major part of 
them, render andegive to the ſaid commiſſioners by the faid 
bemmiſſion, ariany.renewed commiſſion, authorized as afore- 
faid, or the major part of them, A juſt and true acgaunt of 
Abend every ſuch ſum and ſums af money or other, ſatis» | 
_ fation-whicti they the ſuid John Simphem and C. D. their 
| beitsz/Executnts:onadminificators reſpeRively, ſhall or may 
have received, obenined or ratified by virtue of theſe, pre- 
| ſents, out of the eſtate of the ſaid Fohn Thomas, hereby bar - 
gained and fold, and alſo ſueh monies or other, ſatisſaction as 
| Galloppearto boſobychem reſpeRtinelyreceived, had, obrain- 
el or naiſed hy them, as aforeſaid, theꝝ the faid Jahn Simpſon 
2d. O. ſnall and will (after all juſt allowances theregut de- 
e enable . e 
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atifyund rener er eroſe to be paid, ſutiefied ant rendered 
to them the ſaid commiſſioners by the ſaid "commiſſion, or 
any” renewedeommifion; zuthorined us aforeſaid," or he 
major part of them, or 48 they, or the mejor part of them,” 
ſeme monies, or other ſatisfaction may be by them the aid" 
commimoners im und by the ſaid commitſion, or any re- 
newred commfffiom authorized; or the major part of them 
ordered, diſpoſed, diſtributed and divided unto and amongſt 
all and every che creditors of che ſaid ohe Thomas, whe 
have already come it and ſought relief, or ſhall hereafter: 
in que time come in and ſeek relief by virtue of the fai® 


comtii gon, according to the limitations of the mid Ranges = 


tderein mentioned, as aforeſuld 3 to tte end the um monies 
and other fatisfacton may be anſwered and pod to te cre 
ditors ſeeking relief, as aforeſaid, proportionably, 'according) 
to their ſevetal "debts due ad owing to them reſpeRivelyy 
from the ſaid John Thimias; according! to the order of divi= 
dend to be made by the fad eommiſſioners of the ſaid com- 
miſſion, and untif ſueh monies ſhall be ſo diſpoſed and di- 
vided, (ſhall and will (according to the direction and ap- 
polntment of the creditors of the ſaid Juhu Thome) pay and 
daepoſtt the ſame in the hands of” o. N H om} 
bankers, in London, as often as the ſame ſhall amount to the 
furk of 100 J. or upwards. And they the ſald John Sing 
and C. D. for themſelves ſeverally and reſpeRipely; and ſor 
their ſeveral and reſpecti ve heirs, ereeutors and adminiftras 
tors, do further, covenant, promiſe and agree to, and win 


the commiſſi oners parties hereto, and to and with every of * 


them and their executors and adminiſtrators, that they the 
ſaid John Simpſon and C. D. their and each af their executora, 
adminiſtrators and aſſigns, ſhall and will from time to 
time, and at all times hereafter, well and-ſufficiently ſave, 
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of the ſaid Jabs Thomas, 
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The ſtatute 1 Eliz.. as formed wich a view -1o-the 
ee ſpecific aſſignment of the -bank- 
rupt's property among the creditors, and not a conveyance 
to ſome forthe purpoſe of its being converted into monty 
und diſtributed, which from its convenience” ſoon became 
che mode adopted in practice, though not conſonant to the 
intent and the provifions of the ſtatute. The ſtatute g Ges. 
2. the preſent leading act concerning bankrupts; ſanctions 
the practice, by \digeQing the commiſſoners to eonvey to 
the afſignees, but leaves the mode of conveyance: to reſt an 
the old! beate 13 Bü. which not having the idea af 
- chooſing: en in view, 0 ill calculated to anſwer th 

ſe. a 19 POOR! 2681 Fhu7 Nei 20 18 Oi 12172 LI 5 
"That add, by veſting an the bankrupt's property in. | 
ereditors to whom the commiſfonors aſſigned it, gives 
ſuch creditors/ power to ſue and to take all remedios for 
rbees in action &e; in their ou names, in abe lauer mn 
ner as the bankrupt himſelf, but does not ſeem to give uny 
power to the creditors: to aſſign theſe ahr in ation to 
others; and therefbre a diſſiculty ariſes as to the mode 
| conveyance, where one aſſignee is removed. The 3th Geo 
2. takes notice of the fingle caſs of removing ge 
and the appointing of new oßes ; in which case che ufig - 
ment by the old affignees to the new, is certainly made en 
fectual. But the cafe of executors of uſſignees aſſigning te 
new ones, or of one aſſignee only being removed, und 2 be 
one appointed ſeems to be left entirely to the operation of 

* the ſtatute of EA. It ſeems difßeult under this fate 
do contrive any mode of aſſignment which would give to 
new affignee the power of ſuing for à che, in action, in his 
own name. The conſtant practice has been to mike che 
old affignees join in a conveyance to the new appointed aſ- 
Ne the remaining one, which ſeems liable to all 
the | 
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che obſe Sons before ſtated, 5. begebe af. 
_ -igning $0. himſelf. This mode therefore could only have 
Desen adopted from the-difficulty'of pointing out any more 
—_  weligibleiplan; and perhaps muſt ſtill be adhered to, unleſs 
_ -the-legillature ſhould/interfere.” The plan | peta 
EN di rr old, — 
Pointed aſſgnee ; but as this method is liable to all the ob- 
jections before ſtated, I have forbore to inſert z precedent 
of that-nature, thinking that that mode which has had the 
FanQion'sf practice is mote likely to be eſtabliſhed; ſhould 
ever become a litigated queſtion, though the objections 
eee, ee ene ne 
| vm Wrede en en eee e 
155 ( 
7 8 property, except as to ſuch contingent intereſts 
in tte bankrupt, as enn only be conveyed by the bankrupt 
ſtatutes, I have preferret the foregoing precedent. The 
=. ſtatute 13 EA, requires no particular mode of 'convey- 
we but 28 it directs the conveyance to be enrolled, it 
dat deen uſual in practice to convey by a bargain and 
| ales and not by leaſe and releaſe, to ſaye the expence of 
. enrolling a leaſe for a year; but as in the caſe of the ap- 
pointing a new aſſignee, this would make two deeds neceſ- 
ay fer, becauſe an uſe, cannot be limited by a bargain 
a ale. 1 haye drawn the conMHẽ yance by leaſe and releaſe, 
Ads dich by conveying to the new aſſignee, to the uſe of 
Himſelf and che temaining affignee, the eſtate. will, by the 
operation of the ſtatute; of uſes, be as effectually veſted in 
wem, as if the conveyance had ee third per- 
ene MP eee a7. 
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50 We dots. names are e ſubſcribed, hs the 
major part of the commiſſioners named and authoriſed in 
and by a commiſſion of bankrupt awarded and iſſued, and 
no in proſecution; againſt Francis Gibbons, of, &c. hav- 
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